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CORROBORATION IN CANADIAN LAW,
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KEITH TURNER, Q.C.*

These three books are welcome additions to the tools of work-a-
day law practice for those who toil in our Courts. One of them, of
course, needs no introduction to Judges and lawyers — having been
around since 1892’s first edition’ — but it is good to see it in a
somewhat revised character.

Choate is the answer to the oft-made complaint that there is vir-
tually no book on Discovery practice and procedure. The books by
.Bray and Ross are long out-of-date.? This new book is well-organized
under five main Parts. The first (although I would have put it second)
deals with Examinations for Discovery in all its aspects, including
_preparation, privilege and use at trial. Silverman Jewellers (1974)
Ltd. v. Trader’s General Insurance Co.,* dealing with the O’Sullivan
'v. Turk* problems of reading in at trial, came out too late for inclu-
sion in the book, as did the article on this topic which appears in Ad-
vocates’ Quarterly.® The second Part of the book (which I would
have put first) covers Discovery of Documents, and includes
reference to authorities on the question of sufficiency of the affidavit
and, in particular, the leading case Myers v. Elman,® on the lawyer’s
duty to the Court. Then follows Interrogatories which, although
seldom used, can be used in some circumstances cumulatively with
"Examinations for Discovery.” Physical Examinations and Inspection
and Preservation of Property comprise the fourth and fifth Parts.

One might have wished that Commission Evidence, Letters of
Request, de bene esse evidence, and discovery in criminal cases (with
particular reference to Preliminary Inquiries) could have been includ-
‘ed within the scope of this valuable book. It is certainly to be hoped
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that Choate on Discovery will be kept up-to-date by annual sup-
plements.

Wakeling on Corroboration fills a need in this important area of
civil and criminal litigation, one that has not received much attention
in book form since Graham and Read.® Wakeling deals with the

-nature of corroboration with, of course, particular reference to

- Baskerville® in the light of recent decisions of the Supreme Court of
Canada. Corroboration issues in civil cases and criminal cases are

- compared, and the unsworn testimony of children receives, deserved-
ly, a chapter unto itself. The author deals with the rape amendment
.to the Criminal Code, observing that it is not yet clear whether that
" provision eliminated the common law corroboration ‘‘warning’’ in
"sexual offences. The Appendix includes a useful list of statutes,
federal and provincial, on corroboration, and a bibliography. A
Manitoban is disappointed to see that Graham and Read’s Cor-
roboration is not mentioned, albeit it is rather dated.

Phipson, which has been with the profession since 1892, has
received, and is in the process of continuing to receive, something
more than a mere up-dating. What is of special interest to Canadian
lawyers and Judges is the inclusion of the Civil Evidence Act, 1968
as to civil hearsay, and the 1972 Act' as to opinion. The 1978 Sup-
plement contains some important case developments on Similar Fact
evidence and the ‘‘striking similarity’’ test. The Mansfield case,
came out too late for inclusion, but deserves careful attention con-
"cerning a multiple count indictment.

The editors observe that the retreat from Conway'* on facts ex-
cluded by Public Policy ‘‘continues apace.’’'s The House of Lords,
.“‘having given that tail muscle, have now set it to wagging the dog.”’ ¢
Why is it that Public Policy gives rise to reference to unruly horses,
dogs being wagged by their tails, and so on?

On legal professional privilege, it is emphasized that the privilegé
depends ‘‘on the relationship from which the document sprang, not
from the identity of the person who has it in custody.”’"’
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The Privy Council, Phipson’s new editors point out, have now
placed an important qualification upon the view that silence in the
face of an accusation cannot give rise to an inference that the defen-
dant accepts the truth of the accusation against him. The concept of
‘“‘speaking on even terms’’ is a factor.®

A number of cases in which police have refused to allow a
suspect to contact his lawyer are noted in the 1978 Supplement.
Finally, for present purposes, the Supplement, paragraph 827 A, on
‘‘discretion to exclude admissible evidence’’ deserves close attention
in the light of R. v. Wray.* '

The law of evidence continues to develop so rapidly, with recent
Supreme Court of Canada pronouncements throwing out such old
stand-bys as the Sussex Peerage Case**and Hodge’s Case,”' and with
proposals for codification that seems to affect the decision-making
process, that trial lawyers and Judges need all the help they can
possibly get. These three recent books are truly helpful. They are
perhaps somewhat too much for law students to be expected to
master, but are very important reference works for them.

It is not, I think, too much to suggest that any law office which
does any litigation would be well-advised to invest in these three
books; but, especially, Choate on Discovery in the field of civil litiga-
tion, care being used, of course, to note differences between
Manitoba rules of practice and those of other jurisdictions from
which the case-citations originate.
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