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While no federal court has decided a diversity action
involving recognition of foreign country judgments without
applying state law,180 it is clear that this approach creates
problems. For one thing, foreign policy considerations may
mandate the pre-emption of state law.181 Moreover, precedents
in this area are scarce. Many states have never spoken on the
subject.182 Others have only ancient case law which may now be
obsolete.183 Thus, it may be difficult for a court to ascertain the
conflicts law of the state where the recognition action is brought.
This must be done by federal courts in diversity cases, and it
poses a particular problem because federal courts cannot make
law for the states in which they sit. Except in the rare instance
where a state statute governing recognition exists, they can only
follow existing precedent or, where the case law is nonexistent
or considered obsolete by the court, “predict” what the law
would be if contemporaneously decided by the state’s courts.184
This is often difficult and frequently risky, more so than in other
diversity cases, in view of the dearth of case law in this branch of
the law. These difficulties suggest that an alternate approach is
desirable.185

B. Recognition in State Court

As in federal practice, Hilton v. Guyot18 is the leading case
in the area.187 While it is said that Hilfon is not binding on the
states,188 many have followed it, holding that recognition is

180.Restatement (Second) of Conflict of Laws § 98, comment e (1971); Peterson, supra note 153, at 237. The
alternative is for federal courts to apply federal common law, including rules derived from Hilton v.
Guyot, in a1l cases. But federal courts apparently consider Hilton to be “a specific application of the
principle of Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842). “Foreign Adjudications, supranote 77 at 1661 n. 192.
Thus, after Erie, they have consistently applied state law in diversity actions seeking recognition of
foreign country money judgments. E.g., Somportex Ltd. v. Philadelphia Chewing Gum Corp., 453 F.2d
435, 440 (3d Cir. 1971), cert. denied, 405 U.S. 1017 (1972); Svenska Handelsbanken v. Carlson,258F. Supp.
448, 450 (D. Mass. 1966). The matter is not free from controversy, however. Even if state doctrines would
normally control in diversity actions, state law in the area of foreign judgment recognition may be pre-
empted. See note 181 infra and accompanying text; part III-C infra.

181.See, e.g.. Foreign-Country Judgments, supra note 127, at 39-40; Reese, supra note 14, at 786-88; 8 Texas
Int’l L.J. 247, 248 (1973). But see Johnston v. Compagnie Generale Transatlantique, 242 N.Y. 381, 386-87,
152 N.E. 121, 123 (1926).

182.E.g.. Toronto-Dominion Bank v. Hall, 367 F. Supp. 1009, 1012 (E.D. Ark 1973) (Arkansas law). In addition,
the following states appear to have no reported case law on the subject: Colorado, Hawaii, Idaho,
Indiana, Mississippi. Montana, Nebraska, North Carolina, North Dakota, Rhode Island, South Carolina,
Sout Dakota, Virginia, and Wyoming. A recent Oregon case, while not directly on point, applied the
principles of comity from Hilton v. Guyot to a divorce decree of an Indian tribal court, treated as a
tribunal of a foreign nation. In re Marriage of Red Fox, ——— Ore. App. ——, 542 P.2d 918 (1975).

183.See, e.g., Svenska Handelsbanken v. Carlson, 258 F. Supp. 448, 450-51 (D. Mass. 1966), where the court
looked to Massachusetts precedents dating from 1811 and 1813, the latest cases on point.

184.See Toronto-Dominion Bank v. Hall, 367 F. Supp. 1009, 1012-14 (E.D. Ark. 1973). See also C. Wright,
Federal Courts § 58, at 268-71 (3d ed. 1976).

185.5ee part I11I-C infra.

186.159 U.S. 113 (1895); see notes 137-60 supra and accompanying text.

187.State case law on the subject is surveyed in Foreign-Country Judgments, supra note 127, at 45-72.

188.New York courts have flatly stated that Hilton is not binding on the states, E.g., Johnston v. Compagnie
Generale Transatlantique, 242 N.Y. 381, 387, 152 N.E. 121, 123 (1926). However, “[n]o definite answer to
this fundamental question can be made at the presenttime, 'because it is unclear whether recognition of
foreign country money judgments is a matter “governed” [in all cases] by national law.” Reese, supra
note 14, at 787; see part I1I-C infra. See also Foreign-Country Judgments, supra note 127, at 46.
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dependent upon considerations of comity,18? as the term is there
defined.1?0 QOther states have rejected the decision, at least
insofar as it requires reciprocity as a prerequisite to
recognition.19! While comity is a term frequently used even in
these latter cases, it is probably more accurate to base a
recognition decision upon principles of res judicata. 192

A recent development has been the codification of state
law,193 with the exception of the reciprocity doctrine, into the
Uniform Foreign Money-Judgments Recognition Act (Uniform
Act).194 The Uniform Act, which will be discussed in depth
later,195 applies only to money judgments and seeks only to
codify “rules that have long been applied by the majority of
courts in this country.”19% Still, it makes a significant
contribution to this subject since it represents a current
legislative mandate to the courts, and is a clear statement of the
law. To date, ten states have enacted versions closely following
the uniform text: Alaska, California, Georgia, Illinois, Maryland,
Massachusetts, Michigan, New York, Oklahoma, and Wash-
ington.197 While they constitute a small minority of states, many
of the enacting states are large centers of international

189.E.g.. Northern Aluminum Co. v. Law, 157 Md. 641, 147 A. 715 (1929); Estate of Alexandravicus, 83 N.J.
Super. 303, 199 A .2d 662 (App. Div. 1964) (unclear if reciprocity is required); In re Estate of Christoff, 411
Pa. 419, 422, 192, A.2d 737, 738 (1963), cert. denied, 375 U.S. 965 (1964).

190.See notes 40-49 supra and accompanying text.

191.New York was the first state to repudiate the doctrine of reciprocity. and has been particularly
outspoken on the subject. E.g.. Johnston v. Compagnie Generale Transatlantique,242N.Y. 381, 152 N.E.
121 (1926): Cowans v. Ticonderoga Pulp and Paper Co., 219 App. Div. 120, 219 N.Y.S. 284, aff d mem.. 246
N.Y. 603, 159 N.E. 669 (1927). See also Ehrenzweig, supra note 6, at 165. On the other hand, New York has
followed the general rule of comity of Hilton v. Guyot. E.g., International Firearms Co. v. Kingston
Trust Co.. 8 N.Y.2d 406, 411, 160 N.E.2d 656, 658, 189 N.Y.S.2d 911, 913-14 (1959). See also Clarkson Co. v.
Shaheen. 544 F.2d 624, 629 (2d Cir. 1976) (New York law).
Reciprocity is a necessity in several other states. For example, New Hampshire has enacted a statute
which requires reciprocity for recognition of judgments from only one country: Canada. N.H. Rev. Stat.
Ann. § 524:11 (1974). The statute was enacted in retaliation against the drastic limitations placed upon
recognition of foreign judgments by Canadian courts. Foreign Adjudications, supranote 77, at 1662. For
a survey of case law on the subject of reciprocity, see Comment, The Present Status of the Doctrine of
Hilton v. Guyot, 6 So. Texas L.J. 129 (1962).

192.See Bata v. Bata, 39 Del. Ch. 258, 275-90, 163 A.2d 493, 503-11 (1960), cert. denied, 366 U.S. 964 (1961) (Dutch
judgment held to neither res judicata nor collateral estoppel: recognition thereby refused): text
accompanying notes 144-45 supra.

193.For many years California had the only statute in the United States dealing with recognition of foreign
country judgments. Act of June 30, 1967, ch. 503, § 2, [1967] Cal. Stats. 1849 (repealed 1974). The statute
was originally enacted in 1872 and amended in 1907 and again in 1967. It has an interesting history: the
1907 amendment being traceable to the 1906 San Francisco earthquake and fire. Non-Recognition, supra
note 11, at 252-53. The purpose of the 1907 amendment was to facilitate recognition in Germany of money
Jjudgments held by these earthquake victims. 11 Cal. L. Revision Comm’n Rep. 473 (1973). Considered to
be unnecessary in the light of present legislation. see note 197 infra and accompanying text, the statute
was repealed in 1974. Act of May 2, 1974. ch. 211, §6,[1974] Cal. Stats. 409, repealing Cal. Civ. Proc. Code §
1915 (West 1955).

194.Handbook of the National Conference of Commissioners on Uniform State Laws 242 (1962), reprintedin
13 Unif. Laws Ann. 269 (1975) {hereinafter cited without cross-reference as Uniform Act}. The official
text of the Uniform Act is set out in Appendix I infra.

195.See part 1V infra.

196.Uniform Act, Commissioners’ Prefatory Note. The statute is intended, in part, as a message to those
foreign countries which require reciprocity that American states are generally hospitable to their
judgments. 1d. The hope is that they will reciprocate.

197. Alaska Stat. §§ 09.30.100-.180 (1973); Cal. Civ. Proc. Code §§ 1713-29 (West 1972), as amended, (West Supp.
1976): Ga. Code Ann. §§ 110-1301 to -1308 (Supp. 1976); II1. Ann. Stat. ch. 77, §§ 121-29 [Smith-Hurd 1966};
Md. Cts. & Jud. Proc. §§ 10-701 to -709 (1974); Mass. Ann. Laws. ch. 235, § 23A (Michie/Law. Co-op 1974);
Mic. Comp. Laws Ann. §§ 691.1151-.1159 (1968); N.Y.C.P.L.R. §§ 5301-09 (McKinney Supp. 1976); Okla.
Stat. Ann. tit. 12, §§ 710-19 (West Supp. 1976); Wash. Rev. Code Ann. §§ 6.40.010-.915 (Supp. 1975).



502 MANITOBA LAW JOURNAL VOL. 8

commerce.198

Although courts in states where the Uniform Act applies
probably will base their judgments in recognition actions
primarily upon the act, litigants still must examine relevant
state precedents. This isbecause the Uniform Act expressly does
not prevent recognition in situations it does not cover.1% These
situations should be relatively infrequent in view of its wide
coverage.200 Nonetheless, where such situations arise, they are
governed by state common law. Courts will also look to state
precedents for assistance in defining the provisions of the
Uniform Act.20!t Because nothing in the act contradicts this case
law,202 the latter serves to define the somewhat general
provisions of the act and to provide a point of departure in
instances where a court concludes that the act does not apply.203
Thus, adoption of the Uniform Act is at once a move to stabilize
the case law by stating it succinctly, and a realization that the
common law will continue to develop.

C. Conclusion

So long as the cases in this area can be decided under state
law, as the majority are, a possibility is always present that fifty
different approaches may be taken.204 While this is inevitable in
any federal system, the international implications in this area
call for a consistency of approach. One possibility is the
adoption by all states and the federal government of the Uniform
Act. Although considerable progress has been made in this
regard,?05 enactment by many different legislatures is a time-
consuming and uncertain process.2086

A more expedient approach, and perhaps a preferable one,
would be a pronouncement by the Supreme Court that
recognition of foreign country money judgments is one of the
“uniquely federal interests” to be governed in all cases?07 by

198.With respect to Canada, enactment by more states bordering on the Dominion would be particularly
desirable. This would facilitate recognition of Canadian judgments rendered against residents of these
border states upon liability incurred, for example, while travelling or doing business in Canada.

199.Uniform Act § 7.

200."This Act applies to any foreign judgment [as defined] that is final and conclusive [as defined] and
enforceable where rendered even though an appeal therefrom is pending or it is subject to appeal.”
Uniform act § 2. see also Uniform Act § 5(b), authorizing courts to recognize bases of jurisdiction other
than those enumerated.

201.See. e.g., New Cent. Jute Mills Co v. City Trade & Indus., Ltd., 65 Misc. 2d 653, 318 N.Y.S.2d 980 (Sup. Ct.
1971).

202.Kulzer. Recognition of Foreign Country Judgments in New York: The Uniform Foreign Money-
Judgments Recognition Act, 18 Buffalo L. Rev. 1, 47 (1968).

203.the nonrestrictive nature of the act allows courts to proceed outside its provisions whenever
appropriate. See note 199 supra and accompanying text.

204.This has not been the experience to date. See notes 188-90 supra and accompanying text.

205.See note 197 supra and accompanying text.

206.See generally P. Hay. Unification of Law in the United States: Uniform State Laws, Treaties and
Judicially Declared Federal Common Law. inJ. Hazard & W. Wagner, Legal Thought in the United States
of America Under Contemporary Pressures 261, 262-65 (1970) [hereinafter cited as Hay].

207.Although the matter is in some doubt. the federal common law promulgated in Hilton v. Guyot and its
offspring is thought to bind only federal courts and. then, only in cases not involving diversity. See
notes 180 & 188 supra and accompanying text. Whether this national judge-made Law should control in
all state and federal court actions seeking recognition of foreign country money judgments is a question
that can be definitely answered by the Supreme Court. See Reese. supra note 14, at 786-88.
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federal common law.208 If held to be a federal interest, the law
would then be uniform because state and federal courts would be
bound to apply the federal doctrine, state law being pre-
empted.20® The step would have the immediate effect of making
the relevant law readily ascertainable by both American and
foreign courts.210

There are, however, possible disadvantages to the extension
of federal common law to all recognition actions. Principally, it
would mean that Hilton v. Guyot and its requirement of
reciprocity would govern.2!! The drawbacks of such an
eventuality have previously been stated.?!2 In fact, the spectre of
a requirement of reciprocity may explain the reluctance of
some state courts to adopt Hilton and its federal common-law
progeny as the standard in recognition actions.

Still, if the reach of Hilton is extended, the possibility exists
that the advantages of uniformity will outweigh any dis-
advantages. Further, if the reciprocity requirement is applied in
all cases,?!3 the nation may actually realize several benefits.214

With respect to Canada, the effects of adoption of a uniform
body of United States law are uncertain. Under the present
system Canadian judgments generally fare well in United States
courts. Nonetheless, it is conceivable that provincial judgment
creditors would prevail with greater frequency under new rules
favoring recognition, consistently applied, even in states
currently hostile to foreign judgments. Yet this improvement

208.This step was taken by the Court in a case involving the act of statedoctrine. Banco Nacional de Cubav.
Sabbatino, 376 U.S. 398, 426-27 (1964). At least one commentator suggests that the act of state doctrine
and foreign country judgment recognition both include analogous political and legal considerations;
thus, a uniform national law. applied in all cases. may be called for. Scoles. Interstate and International
Distinctions in Conflict of Laws in the United States, 54 Calif. L. Rev. 1599. 1607 (1966). See generally
Goal-Oriented Approach. supra note 125, at 637-42. On the other hand. the political and legal propriety of
this step has been quesitoned. See id. at 642-45 (Supreme Court is ill-equipped to formulated policy in
this area): Lenhoff, Reciprocity. The Legal Aspect of a Perennial Idea. 49 Nw. U.L. Rev. 752, 762 (1955)
(Supreme Court does not control conflict of laws generally; should not prescribe recognition policies).

209.See Banco Nacional de Cubav. Sabbatino, 376 U.S. 398, 426-27 (1964); C. Wright, Federal Courts § 45. at 196
(3d ed. 1976); Hay. supra note 208, at 279-81. But see Foreign-Country Judgments, supra note 127, at 40.

210.Readily ascertainable precedent is particularly desirable in those states which rarely address this
question. .

211.0f course, even in cases where Hilton v. Guyot currently governs. many federal courts find ways to
avoid its effects. See notes 154-55 supra and accompanying text. Moreover, the Court itself may decide to
repudiate the doctrine by overruling a portion of the Hiltondecision. Inany event, were the Court to find
desirable the extension, in all instances, of federal common law to the area of foreign country judgment
recognition, the decision should be accompanied by a clear statement as to whether reciprocity would be
required. If required, lower courts should have guidance on methods of determining which nations are
reciprocating countries. The latter involves delicate areas of foreign relations. where Supreme Court
interference may be undesirable. Thus, any authoritative federal action in this area may best be left to
the executive and legislative branches. See Goal-Oriented Approach, supra note 125, at 642-45.

212.See note 152 supra and accompanying text.

213.Where federal common law presently applies and it is conceded that reciprocity is the general rule,
courts have demanded it in only one class of cases. Reese, supra note 14, at 792. Moreover. at least one
commentator has stated that, since Hilton, not one judgment has been refused recognition by an
American court solely because of lack of reciprocity. Peterson, supra note 153, at 235 n. 96.

214.The benefits would include the facilitation of negotiations for treaties promoting multilateral
enforcement of judgments, and. even without a treaty, greater recognition of American judgments
abroad because a uniform plan, rather than many divergent policies, would be better understood by
foreign nations. See Reese. supra note 14. at 793; Comment, Judgments Rendered Abroad — State Law or
Federal Law?, 12 Vill. L. Rev. 618, 628-30 (1967): 8 Texas Int'l L.J. 247 (1973). See also Non-Recognition,
supra note 11, at 251-57.
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would not lead directly to greater recognition of United States
judgments in Canada, since the provinces do not adhere to the
doctrine of reciprocity. Thus, the relationship between treat-
ment received from, and afforded to, United States tribunals is
tenuous at best. The most that can be hoped for is that more
favorable treatment of Canadian judgments by American courts
would encourage provincial tribunals to modernize their
handling of this nation’s judgments.215 Alternatively, the
gesture may induce the executive and legislative branches of
both governments to equalize, by treaty or uniform legislation,
the procedure surrounding recognition of each other’s judg-
ments.

Iv. THE CANADIAN AND AMERICAN UNIFORM
ACTS: A COMPARISON

Because any accord between Canada and the United States on
the subject of recognition of judgments may take the form of
uniform legislation,?¢ it is important to determine the
compatibility of the Canadian Act217 and the Uniform Act.218 The
consistencies are apparent.

As their titles indicate, the Canadian Act is directed toward
enforcement, while the Uniform Act concentrates on recogni-
tion. The difference, however, is more apparent than real.
Admittedly, the Canadian Act has detailed provisions governing
enforcement by registration of the foreign judgment,?!9 while the
Uniform Act devotes only one sentence to the matter. But this
sentence provides that, if eligible, a judgment is to be enforced
“in the same manner as the judgment of a sister state which is
entitled to full faith and credit,’220 in other words, by registration
of the judgment.?21 Thus, the execution procedures of the
Canadian Act and of the Uniform Act are essentially identical.

The acts are also quite similar on the issue of recognition.
The core of the Uniform Act deals with recognition,222 as does a
sizeable portion of the Canadian Act.223 Both require that the

215.This would be accomplished by modernizing the common-law rules, at least with respect to American
decrees.

216.See note 125 supra and accompanying text.

217.See note 20 supra and notes 117-25 supra and accompanying text.

218.See notes 194-203 supra and accompanying text.

219.Canadian Act §§ 3(1)-3(8). 7.

220.Uniform Act § 3. Thus, the court is referred to another body of law to work execution of the money
Jjudgment. The use of interstate full faith and credit law in the realm of foreign country judgments has
been critized. E.g.. Smit, supra note 6, at 45-46. The Uniform act’s limited use of the law developed under
the clause merits little objection, however. because the Act sets out criteria for recognition independent
of interstate law. It directs attention to the latter only for the narrow purpose of execution.

221.A comment directs the court to the method of enforcement of the Uniform Enforcement of Foreign
Judgments Act of 1948. Uniform Act § 3, Comment. The method referred to is registration. Uniform
Enforcement of Foreign Judgments Act (1948 Act) § 2; see R. Ginsburg. Recognition and Execution of
Foreign Civil Judgments and Arbitration Awards, in J. Hazard & W. Wagner. Legal Thought in the

United States Under Contemporary Pressures 237,251-52 n.67 (1970) (questions method of enforcement).
enforcement). the emphasis of both the Canadian Act and the Uniform Act is on recognition through
enforcement, rather than through treatment of the judgment as res judicata.

222 Uniform Act §§ 1-7.

223.Canadian Act §§ 2, 3(6).
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foreign judgment be rendered by a court possessing jurisdiction
over the person and subject matter,22¢ and affording proceedings
untainted by fraud.??5 Moreover, both mandate that the judgment
be in accord with the public policy of the recognizing state or
province??¢ and no longer subject to an appeal.227

With respect to personal jurisdiction, the facet which creates
most of the dilemma in this branch of the law, the acts are very
much alike. Both acts include, as acceptable jurisdiction bases,
either personal service in the foreign law district,228 voluntary
appearance or other submission,??® domicile,230 or the trans-
action of business.?3! In addition, the Uniform Act allows
jurisdictional bases other than those enumerated.232 The
Canadian Act implies provision for additional bases.233

The similarity continues in the area Canadians call natural
justice. Both acts require that the defendant be afforded notice
and an opportunity to be heard.234

One difference between the acts is that the Canadian Act
requires reciprocity,?3> while the Uniform Act rejects the
doctrine of Hilton v. Guyot by omitting that requirement.237
While a reciprocity prerequisite in the Canadian Act may be
viewed as an unfortunate impediment to recognition, the
practical effect should be minor. This is because, in all material
areas, the Uniform Act affords at least as much credit to foreign
judgments as does the Canadian Act.Inthisway the Uniform Act

224.Canadian Act §§ 3(6) (a); Uniform Act §§4(a) (2)-(3). The Canadian Act clearly requires the original court
to possess jurisdiction under both its own law and under the conflicts rules of the enforcing province.
This alters the common law. See note 165 supra. The Uniform Act, on the other hand, does not specify the
law under which the evaluation is to be made. The determination is left to case law. For one case dealing
with this determination. see Cherun v. Frishman, 236 F. Supp. 292, 295-96 (D.D.C. 1964) (evaluation made
according to the rules of both the original court and the recognizing court).

225.Canadian Act § 3(6) (d); Uniform Act § 4(b)(2).

226.Canadian Act § 3(6)(f): Uniform Act § 4(b)(3).

227.Canadian Act § 3(6)(e): Uniform Act § 6. The Uniform Act does not require automatic denial of
recognition of judgments subject to appeal. Rather, it provides for a discretionary stay of the
recognition action pending disposition of the appeal, or expiration of any time limits. Id.

228.See Canadian act § 2(2): Uniform Act § 5(a)(1). Under the Canadian Act, personal service under a long-
arm statute outside the jurisdiction of the foreign court will not result in automatic denial of
recognition. Canadian Act § 2(2). This alters the common law. See part 1I-A(1) supra.
The Uniform Act allows nonrecognition where jurisdiction is based solely on personal service, and the
foreign court is a “seriously inconvenient forum.” Uniform act § 4(b)(6).

229.Canadian Act § 3(6)(b): Uniform Act §§ 5(a)(2)-(3).

230.Canadian Act § 3(6)(b) (“ordinarily resident”): Uniform Act § 5(a)(4) (“domiciled"). According to
Canadian law, the concepts of ordinary residence and comicile are only similar, not identical. See
Williston & rolls, supra note 38, at 333-37.

231.Canadian Act § 3(6)(b); Uniform Act §§ 5(a)(4)-(5). The Uniform Act authorizes an additional base of
jurisdiction: operation of a motor vehicle or airplane within the foreign state. Uniform Act § 5(a)(6). For
the Canadian common-law approach to motor vehicle operation, see notes 56-57 supra and
accompanying text.

232.Uniform Act § 5(b).

233.See Canadian Act § 3(6)(a)(i). where the Canadian Act implies acceptance of any jurisdictional base
recognizable at common law.

234.See Canadian Act § 3(6)(c); Uniform Act §§ 4(a)(1). (b)(1).

235."Where the Lieutenant-Governor in Council is satisfied that reciprocal provisions will be made by a
state in or outside Canada for the enforcement therein of judgments given in (name of province). he may
by order declare it to be a reciprocating state for the purposes of this Act.” Canadian act § 12(1).

236.159 U.S. 113 (1895); see notes 148-55 supra and accompanying text.

237.Foreign-Country Judgments, supra note 127, at 47 n.51. However, in enacting its version of the Uniform
Act, Massachusetts added a requirement of reciprocity. Mass. Ann. Laws. ch. 235, § 23A (Michie/Law.
Co-op 1974).
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should effectively establish reciprocity between the enacting
states and the Canadian provinces. Recognition in Canada
should not be jeopardized on this ground.

The final comparison is the most enlightening. Both acts
apply to money judgments rendered by courts of foreign
nations.238 Thus, the Uniform Actis available, in states that have
enacted it, for use by judgment creditors seeking recognition of
Canadian judgments. The Canadian Act, on the other hand, is
beyond the reach of persons holding United States judgments
because not a single American state has qualified as a
reciprocating jurisdiction.?3? This is unfortunate because the
preceding comparison would indicate that, even under existing
law, each state adopting the Uniform Act should qualify. This
being the case, the two acts could easily be harmonized with
slight revisions worked out in bilateral conferences. Yet, there
will always be some differences in approach because, even
under a bilateral uniform act, the underlying systems of
common law will remain distinct.240 Such adherence to national
legal traditions is to be expected, and even encouraged. But, with
a uniform act, disparities in treatment of each nation’s
judgments should be greatly lessened.241

Thus, while problems remain to be solved,?42 it appears that
the twin acts are already well synchronized. The great bulk of
work has been completed.

V. CONCLUSION

For decades, the United States and Canadahave maintained a
remarkable relationship. Their vast common frontier, mutual
heritage and longtime friendship are circumstances that have
spawned a kinship that can only be characterized as unique. Yet
despite the affinity, Canada’s legal system is a mystery to many
Americans. This Comment has attempted to ascertain whether
the general similarity between the countries is reflected in the
procedures for recognition of each other’s money judgments.

Several dissimilarities exist. For one thing an American

238.Uniform Act §§ 1, 2. The Canadian Act potentially applies to judgments rendered outside Canada,
although only some provinces have so extended it. See note 120 supra.

239.See Appendix III infra.

240.That the bodies of common law will continue to flourish is apparent from an examination of the existing
uniform laws. The Uniform Act does not thwart the development of state case law. See notes 199-203
Supra and accompanying text. Similarly, under the Canadian Act, provincial conflicts precedent still
has impact because the Canadian Act makes enforcement subject to any defenses that could be raised in
acommon-law recognition action. See Canadian Act § 3(6){(g): Recognition, supranote 13, at 143 & n.494.

241.The disparity results from the application of differing, and often outdated, common-law rules.
Widespread adoption of uniform statutes, representing a legislative statement favoring recognition,
should serve to counteract some of the more restrictive of these rules. CF. Quebec Judgments. supra note
7, at 142, praising the Canadian Act: “[it] take[s] into account the very nature of a foreign judgment. [It]
acknowledge(s] the fact that litigation has already taken place abroad and that the enforcing court is not
a court of appeal for the dissatisfied foreign judgment debtor.”

242.While the language of the acts is similar, the differences should be eliminated in order to promote
uniformity of application. Moreover, because full benefit from the uniform legislation will be obtained
only if a significant percentage of the jurisdictions adopt it. all states and provinces should be
encouraged to enact the law.
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judgment creditor experiences greater difficulty gaining
recognition in Canada than does a Canadian in the United States.
This is largely caused by different personal jurisdiction
requirements. The Canadian plaintiff in Cherun v. Frishman?243
was successful against an American defendant because the
district court acknowledged the Ontario court’s power over the
defendant, even though founded solely upon an Ontario statute.
In short, the American court was willing to afford to the
Canadian court bases of jurisdiction similar to those asserted by
United States tribunals. The court applied modern standards of
jurisdiction to give credit to the Ontario tribunal and to its
judgment. ,

The American plaintiff in Gyonyor v. Sanjenko?44 was not
so fortunate. He sought compensation for his personal injuries
against a Canadian defendant, but was rebuffed by the Alberta
court. Recognition of his Montana judgment was denied because
the Montana court possessed only statutory jurisdiction over the
Canadian defendant. Although the Alberta court enjoyed similar
statutory jurisdiction, it felt constrained by nineteenth century
precedent and was unwilling to apply modern jurisdictional
standards. Thus, credit was refused to the Montana tribunal and
to its judgment. If Mr. Gyonyor desired or needed compensation
for his loss he would have to begin all over again in Alberta.

This situation is regrettable. Yet, reason for optimism exists
because many of the similarities between the two nations exend
to this area of the law.245 Under each nation’s common law
several of the prerequisites to recognition are alike. Moreover,
the latest statements of the law—the uniform acts of Canada and
of the United States—continue the similarity and add a further
dimension: the acts demonstrate that the current thinking in
each nation is virtually the same. Thus, even in the troublesome
area of personal jurisdiction, the gap in outlook has been
narrowed appreciably. Further progress is required, for the
doctrine of territoriality persists in Canada. It should be noted,
however, that the recent Canadian rules on the subject of
personal jurisdiction indicate meaningful change. For example,
under provincial common law, statutory jurisdiction was
unquestionably insufficient by itself to justify recognition.246
Yet the Canadian Act does not on its face mandate denial of
recognition in such situations.?4? This is a modernization which
might open the door to recognition of countless United States
judgments, if only the Canadian Act were available to American

243.See notes 161-77 supra and accompanying text.

244.See notes 65-68 supra and accompanying text.

245.Because the law dealt with here is that of two autonomous nations. the similarities naturally will not
approach absolute likeness. Nevertheless, the resemblance would indicate that the two legal systems
are not nearly as far apart as might otherwise have been supposed.

246.See text accompanying note 59 supra.

247.See note 228 supra. However, insofar as the Canadian Act remains dependent upon the traditional
common-law rules, the present situation will continue unchanged.
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judgments.

The optimum solution to the problem of nonrecognition may
be synchronization and adoption of the uniform acts by all
provinces and states. Uniform legislation is particularly
appropriate for these two nations since, under the present
system, each province and state usually formulatesthe law to be
applied when a judgment is presented for recognition within its
jurisdiction. The disadvantage of this approach is the difficulty
in gaining acceptance of one piece of legislation by some sixty-
four jurisdictions, while keeping the law substantially uniform.

Another possibility is the negotiation of a bilateral or
multilateral treaty between the two federal governments.248 A
bilateral treaty may be more expedient than a multilateral
because many issues have already been resolved, albeit
independently, by the committees on uniform laws of Canada
and the United States.

Alternatively, the courts of the two nations could take action.
In Canada, where the rules of personal jurisdiction create
difficulties, action by the provincial courts could take the form of
adoption of the doctrine of reciprocity of jurisdiction. In the
United States, where an absence of uniformity among state laws
contributes to nonrecognition of American judgments abroad,
the action taken might be formulation by the Supreme Courtof a
federal common-law rule to be universally applied. In either
case serious consideration should be given to the question of
whether it is appropriate for the judiciary, rather than the
executive and the legislature, to work reforms in this area.

Whatever solution is preferable, it is hoped that the
comparison presented has clearly illustrated the large common
ground shared by Canada and the United States in the area of
recognition of foreign money judgments. There should be little
difficulty gaining recognition of judgments on both sides of the
border because one common impediment to recognition—
dissimilarity between legal systems—simply does not here
exist.

Calls for rationalization of the law on this subject are not
new.24® Thus, it would be naive to think that any dramatic
changes will soon be forthcoming, either from Canada or from

248. Although treaties and conventions on this subject now exist. see, e.g.. Canadian Conflicts, supra note 10,
at 561-67, Canada and the United States are not signatories to a common agreement. See note 25 supra.
249.E.g., Non-Recognition, supra note 11, at 257-64.
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the United States.250 But the time has never been more
appropriate, and the foundation surely has been laid. The next
step is an understanding to be reached between friends.

250.A dramatic development, however, has recently come from the United Kingdom and the United States.
In London in October, 1976, after some five years of negotiation, representatives of the two nations
initialled the Convention between the United Kingdom of Great Britain and Northern Ireland and the
United States of America Providing for the Reciprocal Recognition and Enforcement of Judgments in
Civil Matters. See Hay & Walker, The Proposed Recognition-of-Judgments Convention Between the
United States and the United Kingdom, 11 Texas Int'l L.J. 421, 422-23 (1976). If formally adopted. the
Convention will be known as the “United Kingdom/United States Civil Judgments Convention197...."
See October, 1976 text of the proposed Convention, art. 26 (not yet in force).

As the first United States accord on the subject of recognition and enforcement of foreign country civil
judgments, the proposed convention is an ambitious endeavor. It goes further than the Uniform Act and
Canadian Act in several respects. Compare, e.g., Hay & Walker, supra at 426 (proposed convention
applies to money and nonmoney judgments), with Uniform Act § 1(2) (applies to money judgments
and Canadian Act § 2(1)(a) (same). See also, e.g., Hay & Walker, supra at 436 (acceptable bases of
personal jurisdiction in tort actions broader under proposed Convention than under Uniform Act).
Another advantage of the Convention is that it would bind all state courts, thereby promoting
uniformity. Id. at 423. The Convention may become a model for future recognition of judgment treaties
between the United States and countries such as Canada. See id.



