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INTRODUCTION

regulatory and economic debate in recent years. In the sharing economy,
companies such as Uber, Airbnb, Feastly, and Taskrabbit allow users to
connect with peers to rent under-utilized assets or services. These companies
and others like them are challenging the capitalist conception of ownership
and demonstrating that “sharing” can be a “powerful force of market
participation”.! The sharing economy has received mixed reactions from
academics, consumers, and established industries. While some expound the
virtues of the sharing economy for the movement from capitalism to communal
sharing, others criticize platform businesses for evading law and regulations.
Within the literature, the sharing economy is described in two widely
incongruent ways. The first description is of the sharing economy as a
cooperative vision of small-scale personal exchanges, emphasizing collaboration
and openness. This romantic view emphasizes the potential of the sharing
economy to subvert industries ruled by monopolies.” The second description
focuses on the sharing economy as a disruptive and exploitive global force led
by corporate giants that are challenging laws, competing in search of scale, and,
in the case of Uber, using technology to change the nature of employment.*
Within both of these descriptions of the sharing economy, the common
assumption is that the sharing economy is founded on two principles: (i) there
are goods and services that are under-utilized and (ii) consumers will share these

! | ' he explosive growth of the “sharing economy” has sparked much

! Rashmi Dyal-Chand, “Regulating Sharing: The Sharing Economy as an Alternative Capitalist
System” (2015) 90:2 Tul L Rev 241 at 243.

2 Orly Lobel, “The Law of the Platform” (2016) 101:1 Min L Rev 87 at 91 [Lobel, “Law”].

3 Orly Lobel, “The Gig Economy and the Future of Employment” (2017) 51:1 USF L Rev 51 at
52.

* Tom Slee, What's Yours is Mine: Against the Sharing Economy (Toronto: OR Books, 2016)
at 12.
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assets if the transaction cost is low.” The sharing economy ushers in a new
business model, based on network-enabled sharing that promotes access over
ownership or employment.® Academics have not reached consensus on the
precise definition of the sharing economy; some call it “the gig economy,” “the
platform economy,” “crowd-based capitalism,” “collaborative consumption,”
the “peer economy,” or “the mesh.”” Other academics are wary of the use of
the word “sharing,” since activities in the sharing economy are an economic
exchange not unlike commercial relationships.® Given that the sharing
economy is anchored firmly in free market principles, financial gain and
transactions motivated by selfinterest, “sharing” may be a misnomer.’
Definitional ambiguity demonstrates the paradox of the sharing economy,
perceived as both an alternative to the capitalist system and an embodiment of
it.

Regardless of the term used to define this rapidly evolving area, market
actors in the sharing economy are radically transforming the international
economy. Scholars have identified distinct characteristics that define the
emerging sharing economy. Arun Sundararajan, an expert on digital goods and
network effects, provides five key features of the sharing economy.' First, the
sharing economy is market-based and allows goods and services to be
exchanged, resulting in higher economic activity. Second, the sharing economy
allows assets and skills to be used at a higher capacity. Third, assets and services
come from crowds of individuals rather than corporations. Fourth, sharing
between peers blurs the line between the personal and professional. Fifth, the
sharing economy transcends traditional dichotomies between work and leisure,
independent and dependent employment, and public and private spheres. As
these characteristics suggest, the sharing economy is challenging and disrupting
conventional industries in every realm and regulators are faced with uncertainty
on how to deal with sharing economy businesses in contrast to their
commercial analogues. The story of regulatory uncertainty is not new,

5 Alexander B Traum, “Sharing Risk in the Sharing Economy: Insurance Regulation in the Age
of Uber” (2016) 14:3 Cardozo Public L, Policy & Ethics ] 511 at 515.

® Lisa Gansky, The Mesh: Why the Future of Business is Sharing (New York: Penguin, 2010) at 5.

" Arun Sundararajan, The Sharing Economy: The End of Employment and the Rise of Crowd-Based
Capitalism (Cambridge, Mass: MIT Press, 2016) at 27-28.

8 See Benjamin G Edelman & Damien Geradin, “Efficiencies and Regulatory Shortcuts: How
Should We Regulate Companies Like Airbnb and Uber” (2016) 19:2 Stan Tech LR 293 at
295.

° Erez Aloni, “Pluralizing the Sharing Economy” (2016) 91:4 Wash L Rev 1397 at 1407.

19 Sundararajan, supra note 7 at 27.
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regulators have always had to adapt and develop new laws in the face of
emerging economic forces."' But, the rate at which the sharing economy is
growing and changing has proven to be a regulatory challenge.

When looking at sharing businesses and the academic literature on the
market effects of the sharing economy, an evolutionary pattern appears. The
purpose of this article is to provide an overview of the sharing economy as a
whole and demonstrate the disruptive model of specific sharing economy
businesses. First, we will demonstrate how a sharing economy business has a
disruptive effect. Second, we will show the initial acceptance of a sharing
economy business accompanied by regulatory inertia. Third, we will
demonstrate the backlash towards the sharing economy from consumers,
governmental bodies, and established industries. Fourth, we will show how
resolutions that seek to balance regulation with innovation are developing for
disruptive sharing economy businesses. We will use filesharing as an early
example that demonstrates the evolutionary framework of a sharing economy
business. Uber, a new and controversial ride-sharing service, will then be
explored as an example of our evolutionary framework. To conclude, we will
examine Uber’s recent emergence in Canada.

I. EVOLUTION

A. THE RISE OF THE SHARING ECONOMY

To recognize the disruptive effect and evolutionary story of the sharing
economy, it is important to understand the forces influencing its growth.
Despite popular rhetoric intimating that the sharing economy is revolutionary
in nature, the practice of sharing under-utilized assets is far from novel. Sharing
markets have been used for ages, through consignment stores, farmers markets,
and food co-ops.'? But, what makes today’s sharing economy revolutionary is
the harnessing of technology to digitally reorganize sharing practices on a large
scale and in monetizable ways. Botsman and Rogers theorize that the evolution
of the social web has gone through four phases. First it enabled people to share
code (Linux), then lives (Facebook) and then content (Wikipedia, YouTube)."”

' Cf Melanie DeFiore, “Where Techs Rush In, Courts Should Fear to Tread: How Courts
Should Respond to the Changing Economics of Today Notes” (2016) 38:2 Cardozo L Rev 761
at 765.

12 Dyal-Chand, supra note 1 at 254.

B Danielle Sacks, “The Sharing Economy” (18 April 2011), Fast Company (blog), online:
<fastcompany.com/1747551/sharing-economy>.
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The fourth phase, sharing assets offline, is explosive in growth. Price
Waterhouse Coopers projects that by 2025 the sharing economy will generate
revenue of approximately $335 billion."

1. Economic forces

Many of the firms in the sharing economy were formed shortly after the
financial crisis of 2008." In the aftermath of the recession people were left with
an accumulation of goods and a desire to make money.'® During this period,
people began to look for temporary work and innovative ways to turn
underutilized goods into money generating assets. As opportunities in the
sharing economy arose, a shift occurred from ownership as the predominate
model of using goods to temporary usage.'” Experience and access became more
attractive than ownership and accumulation because the sharing economy
provided a means for consumers to access goods without needing to own
them.'® As Belk states, there was a movement from a “you are what you can
own” mindset toward a “you are what you can access” mindset." The possibility
of instant access gave consumers the benefits of goods and services with few of
the disadvantages of cleaning, repairing, or maintaining.

In 2008 Brian Chesky founded Airbnb, an idea that arose after renting out
his house as a bed and breakfast for a design conference.” Airbnb, a platform
linking hosts with guests, arose as a response to the highly regulated hotel
industry. Airbnb began as a grassroots response to deficiencies in corporate
alternatives and an answer to the consumer desire for access in a manner not
offered through traditional industries.”' By 2013, Airbnb had grown to a global
platform with thousands of hosts renting their homes to millions of guests.?

1 Price Waterhouse Coopers, “The Sharing Economy: How Will It Disrupt Your Business?”
(August 2014), PwC UK (blog), online: <pwc.blogs.com/files/sharing-economy-
final_0814.pptx>.

15 Abbey Stemler, “Betwixt and Between: Regulating the Sharing Economy” (2016) 43:1
Fordham Urb L] 31 at 39.

16 Alex Stephany, The Business of Sharing (London: Palgrave MacMillan UK, 2015) at 27-28.

7 Thomas Puschmann & Rainer Alt, “Sharing Economy” (2016) 58:1 Business & Information
Systems Engineering 93 at 93.

18 Jenny Kassan & Janelle Orsi, “The LEGAL Landscape of the Sharing Economy” (2012) 27:1
J Envtl L & Litig 1 at 4.

1 Russell Belk, “You are what you can access: Sharing and collaborative consumption online”
(2014) 67:8 ] Business Research 1595.

20 Sundararajan, supra note 7 at 7.

2 Molly Cohen & Arun Sundararajan, “Self-Regulation and Innovation in the Peer-to-Peer
Sharing Economy” (2015) 82:1 U Chicago L Rev 116 at118.

22 Sundararajan, supra note 7 at 7-8.
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After Airbnb, a dizzying array of sharing economy businesses arose, each
consisting of a platform acting as a digital conduit that facilitates the interaction
between buyers and sellers. The platform decentralizes transactions and
eliminates third party corporate giants. For example, Uber provides access to a
driver and a car, Wag finds a willing individual to walk your dog, and
Parkatmyhouse lets users rent out private parking spots to those looking to
avoid parking fees. According to Sofia Ranchordas, a researcher who focuses
on the sharing economy, “these are exactly the types of innovation needed in a
time of economic crisis and enhanced individualism”.” The sharing economy
tilted the familiar capitalist market model, by changing the conception that
entrepreneurs need to accumulate privately owned assets to embody capitalist
success.”* This market change was made possible by the second factor shaping
the sharing economy, technology.

2. Technology

The most important catalyst for the sharing economy was technological
advancement. Leading intellectual Yochai Benkler argues that in the past
decade and a half there has been a sweeping change in information production
and technology, which has enabled “a radical transformation of how we make
the information environment we occupy as autonomous individuals, citizens,
and members of cultural and social groups”.? Prior to Airbnb and other similar
businesses, technological developments paved the way for the sharing economy
by allowing for multi-sided connectivity in the digital realm.*® As technological
conditions changed and the open source movement grew, the role of sharing
was transformed and owners of goods could choose to engage with each other
through sharing rather than market or state-based relationships.”” Companies
enabling digital connectivity started with Napster in 1999, Wikipedia in 2001,
and Facebook in 2004.”* Rapid technological innovations allowed for the
platform (such as Airbnb or Uber) to act as the connector between peers,
resulting in a three-sided transaction between the consumer, the provider, and
the platform. The low-cost of mobile phones, open data, GPS, and social media

3 Sofia Ranchordas, “Does Sharing Mean Caring? Regulating Innovation in the Sharing
Economy” (2015) 16:1 Minne ] of L Sci & Tech 413 at 417[Ranchordas, “Sharing”].

2 Dyal-Chand, supra note 1 at 246.

5 Yochai Benkler, The Wealth of Networks: How Social Production Transforms Markets and
Freedom (New Haven, CT: Yale University Press, 2006) at 1.

2 Lobel, “Law”, supra note 2 at 94-95.

2 Benkler, supra note 25 at 120.

28 Ibid at 94.
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have made it possible for the platform to connect those with excess goods or
capacity they want to monetize to consumers who want to purchase those
assets.” The goods or services exchanged through sharing economy platforms
are not necessarily high-tech, but the manner of exchange is technology driven.
In this technological environment, sharing has arisen as a better way of meeting
consumer needs than states, markets, or regulated industries.

3. Trust

The same technological developments that facilitated the rise of the sharing
economy also enabled the ability to establish trust through the medium of a
digital platform. A fundamental economic problem is achieving cooperation
and trust between individuals with asymmetric knowledge.”® In the impersonal
transactions in the sharing economy, trust is such an essential element that it
has been referred to as its currency.’’ As Ranchordas suggests, one decade ago
activities in the sharing economy, such as paying for a ride in an unlicensed
stranger’s car, would have been unthinkable.’” The rise of the sharing economy
can be attributed to dramatic improvements in the ability to get people to trust
each other through the use of different systems generating reliable digital cues
that together form the “digital trust infrastructure,”” or what others call
modern trust.’* As Airbnb CEO Brian Chesky states, “access is built on trust,
and trust is built on transparency. When you remove anonymity, it brings out
the best in people... We believe anonymity has no place in the future of Airbnb
or the sharing economy.””

Sundararajan proposes that trust between peers in the sharing economy
comes from five cues; (1) prior interactions, (2) learning from the experience of
others through reviews, (3) brand certification, (4) social capital and (5)
validation from external institutions.*® Modern trust in the sharing economy is

2 Stemler, supra note 15 at 38.

30 Adam Thierer et al, “How the Internet, the Sharing Economy, and Reputational Feedback
Mechanisms Solve the Lemons Problem” (2016) 70:3 U Miami L Rev 830 at 841.

31 Rachel Botsman & Roo Rogers, What’s Mine is Yours: The Rise of Collaborative Consumption
(New York: HarperCollins, 2010) at 219.

32 Supra note 23 at 416.

33 Sundararajan, supra note 7 at 60.

3* See Stemler, supra note 15 at 35.

3 Lobel, “Law”, supra note 2 at 164, citing Mike McPhate, “Discrimination by Airbnb Hosts is
Widespread, Report Says”, The New York Times (11 December 2015), online:
<nytimes.com/2015/12/12/business/discrimination-by-airbnb-hosts-iswidespread-report-
says.html>.

% Sundararajan, supra note 7 at 61.
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heavily reliant on a system of ratings and reviews that was first used by eBay.”’
EBay created a centralized feedback loop that allows buyers and sellers to review
each other. This feedback loop was adopted by sharing economy businesses to
serve as a trust proxy.” For example, Uber keeps a bilateral record of every
transaction and drivers and passengers are able to rate each other and view
ratings before accepting a ride.” If a driver’s rating is too low, Uber can bar the
driver from using the platform.* Airbnb has a similar rating and review system
between hosts and guests that both can access before agreeing to a transaction.
Once there is a critical mass of participants, a system of online trust may be
more effective than traditional regulation in ensuring consumer safety.*' As a
result of transparent interactions and remedying asymmetric information
problems, users are protected against harmful and dissatisfying transactions.*
The platform can collect information from every single transaction rather than
using random inspection mechanisms, which enables mass monitoring,
transparency, and secures a greater voice for consumers in commercial
interactions.”” Online trust is also facilitated through social media sites such as
Facebook, which have transformed our ability to trust people by easily accessing
information about a potential counter-party across the world. Platforms in the
sharing economy increase trust by asking users to log-in using Facebook and
other social media accounts.* These reputation mechanisms provide
transparency in the interaction and help users make good choices and protect
themselves from harmful transactions.

B. DISRUPTION

Innovative sharing economy businesses are characterized by their ability to
disrupt traditional industry counterparts. The sharing economy has been
branded by many as a disruptive force or disruptive innovation.* According to
Clayton Christensen, Michael Raynor and Rory McDonald, who introduced
the theory of disruptive innovation to the business world:

3T Stemler, supra note 15 at 37.

%8 Ibid at 38.

% Lobel, “Law”, supra note 2 at 152.

0 Ibid.

1 Ibid at 155.

2 Abbey Stemler, “Feedback Loop Failure: Implications for the Self-Regulation of the Sharing
Economy” (2017) 18:2 Minn ] L Sci & Tech 673 at 683.

 Edelman & Geradin, supra note 8 at 300.

# Stephany, supra note 16 at 24.

# See Abbey Stemler, “Regulation 2.0: The Marriage of New Governance and Lex Informatica”
(2017) 19:1 Vanderbilt ] Entertainment & Technology L 87 at 113.
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“Disruption” describes a process whereby a smaller company with fewer resources is
able to successfully challenge established incumbent businesses. Specifically, as
incumbents focus on improving their products and services for their most demanding
(and usually most profitable) customers, they exceed the needs of some segments and
ignore the needs of others. Entrants that prove disruptive begin by successfully
targeting those overlooked segments, gaining a foothold by delivering more-suitable
functionality—frequently at a lower price. Incumbents, chasing higher profitability in
more-demanding segments, tend not to respond vigorously. Entrants then move
upmarket, delivering the performance that incumbents’ mainstream customers
require, while preserving the advantages that drove their early success.*®

Throughout history, industries have been continuously shaped by
disruptive innovation as competitive new technologies emerge and challenge
existing paradigms.*” But, disruptive innovation does “not apply to every
company in a shifting market”.*® Disruptive theory differentiates between
disruptive innovation and sustaining innovations. Sustaining innovations
make products better for the consumer by incremental or major breakthroughs
and are often led by established firms. Disruptive innovations start on the
fringe, slowly eroding the market share of traditional industries.* They either
do not fit with existing regulatory frameworks or do not comply with regulatory
protections. Innovators argue that the regulatory framework should not apply
because of the revolutionary nature of the disruptive technology or the
protections offered through the disruptive firm.*

In analyzing the sharing economy, Christensen, Raynor and Mcdonald
initially cautioned against labelling businesses in the sharing economy as fitting
into his theory of disruptive innovation. He argued that Uber does not align
with the theory of disruptive innovation because disrupters generally start by
appealing to underserved consumers and then move to the mainstream
market.’’ Uber started in the opposite way, by building a position in the
mainstream market and then moving into overlooked segments. But,
Christensen has since reassessed his position. He stated that despite not
emerging at the low end of the market where disruption usually begins, Uber
and other sharing economy businesses can still be categorized as disruptive

# Clayton M Christensen, Michael E Raynor & Rory McDonald, “What is Disruptive
Innovation?” (2015) 93:12 Harvard Business Rev 44.

T Wulf A Kaal and Erik PM Vermeulen, “How to Regulate Disruptive Innovation - From Facts
to Data” (2016) 57:2 Jurimetrics 169 at 170.

* Christensen, Raynor & Macdonald, supra note 46.

¥ Ibid.

*® Kaal & Vermeulen, supra note 47 at 183.

>l Christensen, Raynor & McDonald, supra note 46.
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because of their ability to transform modes of dissemination and production.*
Stephany suggests that entrepreneurs within the sharing economy have the
widespread belief that if they are not disrupting and irritating existing
industries, they are not doing something with the potential to be huge.”® True
to Christensen’s theory, sharing economy businesses have transformed
products and services in their market segment by making them more accessible
and affordable. They disrupt the economy through differing modes of
communication and dissemination of goods facilitated through platform
technology. Rather than merely competing with existing industries, sharing
economy businesses change the nature of the transaction through their use of
platform technology, a radically different method than that of traditional
industries.”

Barry and Pollman describe the disruption of sharing economy businesses
as “regulatory entrepreneurship.””> The business model of regulatory
entrepreneurs depends on the “resolution of legal issues concerning a core
aspect of their business.”*® They operate where there is a legal gray area; in other
words, an “uncertainty regarding how the law will apply to a main part of its
business operations.””’ Changing the law and regulations is thus part of the
business plan of regulatory entrepreneurs. For sharing economy businesses,
regulations are outdated and indicative of a world not ready for their innovative
technologies. They call for new regulations, or a lack of regulations, that will
allow them to outcompete established firms. Successful sharing economy
businesses ignore regulations that hamper their business models and see them
as no longer necessary in our technological age. As platforms reshape markets,
regulations and protections fade and traditional counterparts are forced to
adapt or die.”®

52 Susan Adams, “Clayton Christensen On What He Got Wrong About Disruptive
Innovation” (3 October 2016), Forbes (blog), online:
<forbes.com/sites/forbestreptalks/2016,/10/03/clayton-christensen-on-what-he-got-wrong-
about-disruptive-innovation/2/#54bc4cb95cdf>.

53 Stephany, supra note 16 at 154.

> Lobel, “Law”, supra note 2 at 113.

% Jordan M Barry & Elizabeth Pollman, “Regulatory Entrepreneurship” (2017) 90:3 S Cal L
Rev 383 at 383.

% Ibid at 385.

5T Ibid at 392.

%8 Benjamin Edelman & Damien Geradin, “Spontaneous Deregulation” (2016) 94:4 Harv Bus
Rev 1 at 4.
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C. ACCEPTANCE AND REGULATORY INERTIA
1. Acceptance

Innovators and regulatory entrepreneurs are averse to regulation. As
Ranchordas asks, “who needs the state and its regulations anyway in the age of
crowdfunding, democratization of information, finance, and everything else
you might be able to trade, imitate, or share?”” In the process of disruption,
sharing economy businesses generally have adopted the “act-now-and-ask-for-
forgiveness-later” strategy in order to evade the regulations imposed on their
industry counterparts.®® They flout laws and take advantage of legal gray areas,
attempting to reach scale before they can be banned. In the typical emergence
of a sharing economy business, there is initially little pushback from
governments and consumers due to the benefits and efficiencies offered by
sharing economy businesses. The sharing economy has been welcomed by
consumers for its greater range of products and services, attention to the goal
of sustainability, focus on the social goal of sharing, and as an alternative to
traditional industries.®' The sharing economy resulted in increased job creation
and economic opportunities from participants utilizing already owned goods.
Further, jobs are created from the platforms of sharing economy businesses
themselves.” Given the low barriers to entry, any individual with the
appropriate technology and goods can create their own microbusiness without
the assistance of venture capitalists.”” This may be salient for lower income
populations and those that need flexibility rather than shift-work. For example,
an individual with an unused room and access to technology could easily earn
extra income by using the Airbnb platform.

Though less of a priority for consumers than increased convenience,
putting excess goods to use is less resource intensive.** The net environmental
effects of the sharing economy are yet to be determined, but proponents argue
that by focusing on use and access instead of ownership, the sharing economy

% Sofia Ranchordas, “Innovation Experimentalism in the Age of the Sharing Economy” (2015)
19:4 Lewis & Clark L Rev 871 at 893 [Ranchordas, “Experimentalism”].

80 Bryant Cannon & Hanna Chung, “A Framework for Designing Co-regulation Models Well-
Adapted to Technology-Facilitated Sharing Economies” (2015) 31 Santa Clara Comp & High
Tech L] 23 at 34.

¢! Sundararajan, supra note 7 at 34.

62 Stemler, supra note 15 at 40.

% Ibid at 41.

% Jeremiah Owyang, “People Are Sharing in the Collaborate Economy for Convenience and

Price” (24 March 2014), Web Strategist (blog), online: <web-strategist.com/blog/2014/03/24/>.
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increases efficiency, reduces wastes, and counteracts the surplus created by over-
production and consumption.®” The use of ridesharing apps such as Uber has
been cited as an alternative to car ownership, leading to the environmentally
friendly outcome of reducing the number of cars on the road and reducing
CO, emissions.*® The sharing economy also provides consumers with access to
a greater variety of goods and unique experiences. No longer are tourists limited
to hotels when travelling, but can now use Airbnb, for instance, to find a wide
range of properties in a variety of locations.

Most importantly, the perceived moral illegitimacy of traditional
industries, due to regulation and high prices, ultimately fueled consumer
acceptance of the sharing economy. The sharing economy gives consumers an
alternative to stagnant industries, such as hotels and taxicabs, that are
increasingly expensive and inefficient because of regulatory protections and
lack of competition.®” A powerful factor influencing whether citizens will abide
by laws and regulations is whether they perceive the law as legitimate and
aligned with social values.®® Legitimacy refers to whether a social practice, or in
the case of the sharing economy a regulatory scheme, aligns with contextual
values, norms, rules, and laws.”” In the face of highly regulated structures,
consumers are more likely to question the legitimacy of traditional industries
and opt for alternative services. Distrust of traditional industries led consumers
to opt for sharing economy businesses, with nearly half of the population of
the US reporting they are considering trying new brands.” Whereas traditional
industries are seen as driving environmental degradation, climate change, and
inequality, the sharing economy is seen by consumers as promoting
collaboration and decentralizing power structures. The sharing economy is

% Botsman & Rogers, supra note 31 at 127.

% Lobel, “Law”, supra note 2 at 113.

7 Christopher Koopman, Matthew Mitchell & Adam Thierer, “The Sharing Economy and
Consumer Protection Regulation: The Case for Policy Change“(2015) 8:2 ] Business,
Entrepreneurship & L 529 at 531-532.

% Tom R Tyler & John M Darley, “Building a Law-Abiding Society: Taking Public Views
About Morality and the Legitimacy of Legal Authorities into Account When Formulating
Substantive Law” (2000) 28:3 Hofstra L Rev 707 at 714.

 Attila Marton, Ioanna Constantiou & Georgios Lagoudakos “Openness and Legitimacy
Building in the Sharing Economy: An Exploratory Case Study about Couchsurfing” (Paper
delivered at the 50th Hawaii International Conference on Systems Sciences, Waikoloa Village,
US, January 2017).

® Gansky, supra note 6 at 65.
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offered as an alternative that positively affects anti-competitive forces by
rejecting corporate concentration and combating socially inefficient laws.”

Crucial to the acceptance of the sharing has been the promotion of the
sharing economy ethos by sharing organizations. Peers, an advocacy
organization funded by businesses such as Uber and Airbnb, was formed to
tout the benefits of the sharing economy. Ouisharefest, a festival in Europe,
gathers entrepreneurs and leaders across the globe to promote collaborative
culture. Through such organizations, the sharing economy is presented as
empowering individuals, creating economic value, supporting the
environment, and positively affecting employment. As Stephany states, “there
is one word that gets used time and again in the rhetoric of the sharing
economy: empowerment.””* The sharing economy is promoted as ushering in
a new economy focused on people and the environment, driven by values of
liberty, democracy, and social justice.” Further, sharing economy businesses
have actively endorsed themselves as operating on a moral high ground when
compared to industry counterparts. Airbnb’s CEO compared his firm to
Gandhi’s passive resistance movement and a tweet compared Uber to Rosa
Parks.™ Sharing economy businesses pride themselves on changing the world
and have been known to foster libertarian, free-market ideologies that
consumers view optimistically.” Based on these values, sharing economy
businesses establish a reputation that signals trustworthiness and encourages
consumers to engage in transactions that may have previously been considered
too risky due to lack of conventional regulation.” In comparison to the
perceived untrustworthiness and stagnancy of existing industries, sharing
economy businesses are new, trendy and embraced by consumers for their ethos
of innovation and empowerment. As Gansky states, people who support
sharing economy businesses feel that they are “smarter and lighter, at the
forefront of a new wave. They feel good.””

" Lobel, “Law”, supra note 2 at 116.

2 Supra note 16 at 42.

” Chris ] Martin, “The Sharing Economy: A pathway to sustainability or a nightmarish form of
neoliberal capitalism?” (2016) 121 Ecological Economics 149 at 154.

™ Frank Pasquale & Siva Vaidhyanathan, “Uber and the lawlessness of ‘sharing economy’
corporates”, The Guardian (28 July 2015), online:
<theguardian.com/technology/2015/jul/28/uber-lawlessness-sharing-economy-corporates-
airbnb-google>.

5 Barry & Pollman, supra note 55 at 427-428.

™ Thierer et al, supra note 30 at 845.

" Supra note 6 at 47.
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2. Government and Regulatory Inertia

Governments are wary to step in and regulate sharing economy activity for
three reasons. First, consumers have latched onto the benefits and ethos of the
sharing economy, resulting in increased demand and market participation.
Second, due to their disruptive nature, companies in the sharing economy
operate in a legal grey area that is difficult to regulate. Third, the pace at which
the sharing economy is growing pits innovation against regulation, with
regulation lagging behind.

i.  Consumer Popularity

Governments are often wary to act when an activity is popular with
consumers and the risks are still unknown. As Stephany states, “though it is
often in the interest of the powerful to preserve the status quo; it has, after all,
served them well, innovation cannot be nipped in the bud...these days it is
harder for the wealthy and the politically powerful to run roughshod over
innovation and deny people what they want.”” Despite concerns of illegality,
the insatiable market for sharing economy activities makes it difficult for the
government to effectuate bans or limit access.” Further, banning or limiting
access to highly desired services could be a politically unpopular move. Banning
sharing economy businesses could signal to the public that a politician is old-
fashioned, adverse to technological innovation, and catering to incumbent
firms.

ii.  Legal Grey Areas

The primary factor causing regulatory inertia is the legal grey area in which
sharing economy transactions exist. Sharing economy businesses are not
technically illegal, but often violate local ordinances. Additionally, their
violation of ordinance is done by entering the market prior to consultation,
prompting regulatory confusion. When looking at sharing economy businesses,
it is unclear how they fit into regulations as compared to their traditional
counterparts. Is Airbnb a hotel or a technology-based service that connects
hosts with guests? Is Uber a taxi-cab service or a business model for facilitating
contact between a driver and a passenger! The overarching question is: should

™ Ibid at 156.
™ Stephen R Miller, “First Principles for Regulating the Sharing Economy” (2016) 53:1 Harv ]
on Legis 147 at 156.
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sharing economy businesses remain unregulated, conform to the regulations of
equivalent commercial practices, or have less stringent regulations?*

The scholarly consensus is that our laws were not designed to regulate the
activities within the sharing economy.®' The sharing economy lacks the clear
relational boundaries of the old economy, that of employee and employer,
producer and consumer, or landlord and tenant. The blurring of these
boundaries, especially between private and commercial activity, makes it
difficult to determine which labour, property, and other regulations from
traditional industries apply to the sharing economy.*” Further, the regulations
placed on traditional industries are argued to be entirely ill-suited to fit the
innovative and market changing activities of the sharing economy.”’ Some
maintain that the sharing economy is a different form of market than the
capitalist norm, and rather than breaking regulations the sharing economy is
creating a new form of market, driven by technology.** In the traditional
capitalist system, firms exploit privately held information to develop new
products and services.*’ Sharing economy practices are so radically different
from the capitalist model that they cannot be understood through the
traditional legal lens.*® Within these innovative practices, regulators have little
information on which to base their actions. They have the challenge of
balancing the risks and benefits of sharing economy businesses without a full
appreciation of the practices in question.

Sharing economy businesses continue to define themselves negatively,
emphasizing what they are not, in order to challenge the notion that current
regulations should apply to them. Their business model depends upon
exasperating the legal grey areas in the law. As Lobel states, “definitional
defiance is central to the business model of the platform. At the same time, law
is all about definitions.”® Sharing economy businesses continuously assert that
they create a model that stages “people as businesses” by connecting peers to

peers, thus blurring the line between commercial and personal transactions.*®
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They emphasize that they do not own the physical assets used for the services
they facilitate, such as cars or hotels, and they are carefully consistent in their
use of terminology. When sharing economy businesses do define themselves,
they claim to be neutral “platforms” or “technologies” that change the way that
two strangers interact by adding information, security, and by facilitating the
monetary transaction.” This definition, or rather lack of definition, allows
sharing economy businesses to justify circumventing regulations and makes it
difficult to determine whether companies are deliberating violating laws.

3. Pace of Innovation

Governments and regulators are also slow to react to the sharing economy
because of the speed of its growth. Regulation often cannot keep pace with
innovation, but in the face of complex algorithms and big data, the gap between
regulation and innovation has grown.” Since sharing practices radically change
the way in which individuals transact, regulators and economists are still
unaware of the social and economic impact of the sharing economy.’' Further,
when faced with emerging technologies, regulators often do not have enough
knowledge about the effects of the innovative services or products.”” Regulators
do not want to stifle innovation, but at the same time need to protect
consumers from the side effects of emerging technologies, a difficult task when
there are significant informational gaps.” Thus, regulatory decisions are
frequently postponed counterproductively to gather more information and to
maintain flexibility.”*

Though the sharing economy is a relatively new phenomenon, the volume
of transactions, and the exponential growth of business, has proven to be a
regulatory challenge. Emerging companies in the sharing economy may have
millions or billions of dollars in financing and may have thousands of
employees or independent contractors.”” While small sharing economy
businesses may be easy to regulate out of existence, large businesses with clout
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are often more difficult for regulators to face and will often win when there is
resistance to their business models.”

D. BACKLASH

Following its initial inertia, regulatory difficulties arising from governments
and existing industries led consumers to question the sharing economy’s
regulatory evasion. As sharing economy businesses expanded, the risks involved
came to the forefront, and existing industries became more resentful of
increased competition. Though writing before the rise of the modern sharing
economy, Benkler suggests that nonmarket production of information and
culture led to a battle over the institutional ecology of the digital
environment.” The digital environment, which led to the proliferation of the
sharing economy, has challenged and pushed a wide range of industries and
laws, and how we respond will have “a significant effect on how we come to
know what is going on in the world we occupy.””

1. Existing Industries

Sharing economy businesses in all industries have faced significant
backlash from their traditional counterparts. Clashes between established
industries and innovators drive much legislation, policy, and litigation as
incumbents fight against the changing relationship between firms and
individuals.” When disrupted by start-ups that use new technology to shake
industry foundations, existing industries will fight back to preserve the
regulatory environment that protects them from competition.'® Traditional
industries make use of the existing regulatory structure to create obstacles for
disruptive firms to compete.'® Public interest theory suggests that given the
standing relationship between regulators and industries, there may be
“capture”, a term suggesting that industries will be prioritized over new industry
entrants and can leverage their position to drive out competition.'”*

The main concern for established industries is that sharing economy
businesses have an advantage through illegal operation.'” Industries such as
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hotels and taxis have argued that sharing economy businesses are disrupting
the market and unfairly competing by failing to comply with safety, tax,
insurance, and other regulations.'™ Established industries generally comply
with regulations, collaborate with governments, and have built themselves
through established means. These industries complain that new sharing
businesses are evading regulations meant to protect public safety and that their
practices are deceptive, unfair, and illegal.'® Often under the guise of consumer
protection, existing industries lobby for licensing requirements and restrictions
on quality in order “to create barriers to entry for new firms.”'® However,
fighting against the sharing economy is a battle not likely to be won. As
Stephany states, “in the next decade, some huge public companies will
experience the corporate equivalent of the Kubler-Ross model of grief... denial,

anger, bargaining, depression, and ultimately acceptance.”'’

2. Government

Most governments have responded to the sharing economy with similar
regulatory, consumer safety, and revenue raising concerns. Governments are
concerned that sharing economy businesses are gaining traction through
regulatory arbitrage rather than excellence and quality of service. However, the
majority of governmental backlash to the sharing economy is fiscal in nature.
Industries disrupted by the sharing economy, such as hotels and taxis, are a
source of revenue for municipalities. Hotels permit cities to obtain taxes from
non-residents at a rate higher than sales tax, but Airbnb evades tax
regulations.'® For example, in New York City, Attorney General Eric
Schneiderman claimed Airbnb was violating regulations that prohibited
renting an apartment for less than 30 days, stating that “being innovative is not
a defence to breaking the law”.'” Other concerns for governments include
zoning and licensing procedures. Regulators fear that sharing economy
practices will change the nature of cities through short term rentals and car
hires.""® Finally, in the face of changing markets, much of the government
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response is in the form of captured legislation catering to incumbents and
attempts to protect outdated regulations.'"

3. Consumers and Service Providers

While many consumers still embrace the sharing economy, others see the
risks of practices such as sharing rides, food, and living rooms with strangers.'"*
Critics argue that sharing economy companies transfer risks to consumers,
establish illegal or grey markets, and promote tax avoidance.'” The
commercialization of the sharing economy has transformed the discourse from
one of social utopianism to disenchantment. As sharing economy critic Tom
Slee states:

[Tlhe Sharing Economy is extending a harsh and deregulated free market into
previously protected areas of our lives. The leading companies are now corporate
juggernauts themselves and are taking a more and more intrusive role in the exchanges
they support to make their money and to maintain their brand."*

The open criticism of sharing economy businesses for acting illegally in
order to grow and control markets weighs into the consumer trust equation.
Alongside the growth of the sharing economy the consumer concern over
whether businesses who are flouting the law can be trusted has grown. Trust is
a fundamental force shaping the sharing economy, as explained above. It
greases the wheels of this fast-growing economy, but is also one of the greatest
concerns with the use of sharing economy businesses.'”> Consumers look for
decency in businesses and services they use, a quality that can be discerned
through the many decisions a company makes about its values."'® The question
of trust is even more vital to the sharing economy, where consumers must trust
peers with risk-ridden activities such as house rentals and driving services. The
exposition of the illegal nature of sharing economy businesses led to an erosion
of consuming trust, a consequent backlash, and a desire for regulation.
Consumers want both the efficiencies of the sharing economy coupled with the
safety and assurance promised by governmental regulation. As Sundararajan
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states, “the combination of government regulatory agencies and the brands
that... comply with these regulations and also invest in providing a consistently
high quality and safe experience, are the foundation of trust in most Western
economies today.”""

While initially applauded for competing with regulated sectors, the facade
of the sharing economy began to collapse as consumers realized the wealthy,
powerful, “nearly-all-white-and-male” cast of CEOs may not be as trustworthy
as first believed. The sharing economy was criticized for “sharewashing,”
analogous to the phenomena of “greenwashing,” where companies re-branded
their products as green rather than making products better for the
environment.""® Similarly, sharing economy businesses label practices as
sharing to gain consumer trust despite being involved in monetary exchange
and wealth acquisition. A number of consumer concerns arose, such as if
whether there are sufficient safety checks on drivers for Uber or Airbnb
hosts.""” On the occasion that a sharing economy transaction has run afoul,
consumers are quick to respond and urge regulators to protect users. For
example, Airbnb faced public uproar when a host had her apartment trashed
and valuables stolen after a rental.'®

Consumers may also wonder if peer review systems are reliable or
trustworthy given the illegal nature of the companies in question. Sharing
economy businesses rely on peer-review systems as a safety mechanism, but
concerns have been raised if this method is open to manipulation.”" When
performing peer reviews, studies show that dissatisfied consumers are more
likely to give no rating than a bad rating.'” The underreporting of bad
experiences and the softening of negative reviews skews results, giving
consumers a false sense of safety in their choices. Further, because reputation
has become an asset in the sharing economy, there are market incentives to
make that asset as valuable as possible. This has resulted in people writing fake
reviews or paying for people to write positive reviews.'?’ Reputation systems are
skewed to the positive, with 95% of offerings on Airbnb having ratings of 95%
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or higher and less than 1% of rides on Uber, in San Francisco, rated below
three out of five stars.'* As Stemler states, it is highly unlikely that nearly 100%
of interactions in the sharing economy are positive, but people often give
skewed reviews because of fear of retaliation and reciprocity bias. '*°

Public debate over the sharing economy contributing to poor working
conditions also weighs into the equation of whether such businesses can be
trusted by consumers. Providers, such as Uber drivers, argue that they are given
insufficient protection since they are not considered employees by platform
companies. Sharing economy businesses generally classify service providers that
work through their platforms as micro-entrepreneurs or independent
contractors. For example, Uber describes its drivers as “partners” not
employees. Because of the non-traditional avenues of work in the sharing
economy, these “partners” or micro-entrepreneurs have no employee benefits
such as a minimum wage, pensions, or unemployment compensation.126 Critics
argue that the sharing economy model may harm workers in the long run by
promoting precarious work and providing insufficient income.'?’ But,
proponents of the sharing economy see the future of work as one defined by
innovation and flexibility and many workers in the sharing economy enjoy the
benefits of being classified as independent contractors.'?® Further, the literature
suggests that sharing economy platforms allow low-income individuals to earn

money in innovative ways that they would be otherwise be unable to do.'”

E. INTEGRATION THROUGH REGULATION

In the face of backlash from consumers, governments, and existing
industries, sharing economy businesses assert they should not be subject to
regulations and that their technological innovations act as a substitute for
traditional regulation.”® The debate is between those who side with the sharing
economy and are in favour of no regulation, and those who want to see strict
regulations. Proponents of the sharing economy argue that current regulations
are cumbersome and no longer address the market failures they were designed
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to protect against. Because current regulations no longer protect the vulnerable,
they argue that their utility has been diminished.”' The literature argues that,
when faced with the innovation of the sharing economy, regulators may stifle
it with obsolete regulations because they are unable to react to the changing
technological environment.”” Law is argued to not be able to keep up with the
changing nature of the sharing economy. Further, sharing economy businesses
claim that their reputational feedback mechanisms are superior to traditional
regulations. On the other side of the debate is the opinion that the sharing
economy should be regulated out of existence, but such views are politically
unpopular and unlikely to succeed across the industries disrupted by the
sharing economy."” Yet, the predominate view is the emerging consensus that
without regulation the sharing economy is susceptible to market failure and
various risks, thus a certain amount of regulation is necessary. The powerful
backlash and regulatory concern is evidence that the sharing economy that has
been embraced by millions has great value and potential. Thus, governments
must respond with adapted regulations that allow for the innovation of the
sharing economy to continue."* Scholars suggest that innovation friendly law
is the best way to approach regulation in the sharing economy."*

The industry disruption effectuated by sharing economy businesses has not
only changed the landscape for consumers, but has also offered an opportunity
for governments to address the role of regulation. In the face of innovation,
regulation is the first form of government intervention. Ranchordas states:

[Tlhe relationship between law and innovation...is usually described as being twofold:

law regulates technology by prohibiting or imposing limitations on certain forms of

potentially harmful technologies and practices...and also by providing incentives to
other forms of technology that might improve.'*

Governments must determine how closely transactions in the sharing
economy should be regulated in contrast to industry counterparts. Though the
sharing economy is still in its infancy, the pattern suggests that after backlash
from government, consumers, and existing industries, a resolution will be
found that integrates sharing economy models into the market. As Lobel
suggests, it is common in cycles of financial and technological leaps for markets
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to readjust and adopt new forms of regulation.””” Similar to the disruption
caused by mobile services in the late 2000s and digital content distribution in
the 1990s leading to new industries, history suggests that the story of the
sharing economy will ultimately end with a regulatory resolution."® The trend
is toward a light regulatory touch whereby disruptive sharing economy models
find themselves mixed into existing models and embraced by incumbents."*’

1. Reasons for Regulation

Though innovation and regulation are often argued as being antithetical
to each other, a certain amount of state oversight may be necessary and
advantageous in the sharing economy. Several types of market failure have been
addressed by scholars as a cause for concern in the sharing economy.'* The
largest documented concern is information asymmetry. There are potential
asymmetries between platforms, consumers, and providers, but the largest
asymmetry tends to be between consumers and providers.'*! For example, an
Uber passenger may not know the qualifications of the driver and an Airbnb
guest may not know about the quality of accommodations.'* Sharing economy
businesses have attempted to rectify these asymmetries through their
reputational feedback devices. Sharing economy proponents suggest
reputational systems will allow for self-regulation as participants police and
protect themselves. However, these systems may be effective in giving
consumers more information about the services provided, such as who their
driver or host is, but may be ineffective in consumer protection in areas outside
the scope of the users” ability to monitor.'* Negative externalities, which have
been exacerbated with the growth of the sharing economy, are raised as a
market failure concern.'* Third parties complain of losses as parties in the
sharing economy interact. For example, Airbnb is changing the character of
certain neighbourhoods by making them more commercial rather than

residential.'® Residents have complained of increased traffic, loss of
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community, and concerns with having apartment buildings populated by
travellers rather than permanent residents.'*

Other regulatory concerns include tort liability and the similar risk
concerns raised by participants in the sharing economy.'*” Consumers generally
assume that market transactions are regulated and may not be aware of the
regulatory gaps in the sharing economy.'*® Because sharing economy businesses
establish themselves prior to ensuring adequate safeguards are in place,
consumers may be exposed to greater risks.'* For example, it remains unclear
who is liable in the transaction of renting a home through Airbnb, driving with
Uber, or providing a meal service through Feastly. In the event of an accident,
a lack of regulation fails to protect consumers and providers from the inherent
risks in sharing economy transactions.

2. Modes of Regulation

To address the above market failure and other regulatory concerns,
different modes of regulation have been suggested for sharing economy
businesses. The debate often focuses on either protectionist or laissez-faire
approaches, while failing to recognize alternative regulatory responses.”® One
suggestion is to allow for self-regulation, a form of regulation used in various
industries “to lower costs, avoid and resolve conflicts, and ultimately to create
consumer confidence.””! Self-regulatory regimes vary, with some imposing
governmental oversight and others allowing the industry to make and enforce
rules.”” In the sharing economy, academics propose that businesses register as
self-regulatory organizations and provide data to governments so that they can
oversee operations, pursue tax collection, and ensure safety and insurance rules
are followed."”” Selfregulation is proposed as a solution for the sharing
economy because it prevents illfitted forms of regulation from stifling
innovation and development.”” But, others have argued that private actors
should not be responsible for regulations meant to safeguard the public, but
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rather they should collaborate with regulators when their interests could be
impacted."”’

Another suggestion is to adapt the regulations for existing industries to the
sharing economy. Since some level of governmental intervention may be
necessary for ensuring sharing economy businesses are legally and economically
viable, most governments have favoured this model for integrating sharing
economy businesses into the market.”® Due to the marked differences between
sharing economy businesses and their counterparts, governments have
proposed less stringent regulations for the sharing economy, coupled with the
liberalization of existing industries. Instead of “regulating up” to achieve parity,
governments can “deregulate down” to gradually allow competitors to converge
on an equal playing field."”” The compromise of complying by certain regulatory
measures has appeared to appease some of the concerns raised in the backlash
to the sharing economy. To date, regulatory approaches to the sharing economy
have been done on a piecemeal basis depending on the jurisdiction. For
example, in San Francisco, regulators have allowed Airbnb, but with the
requirement that hosts pay hotel taxes."” In Amsterdam, residents can rent out
their homes for a period of two months of the year, but can only rent to up to
four people at once.'” Some platforms have also started to offer benefits such
as insurance and minimum wage requirements to ease concerns about the
preciousness of work as an independent contractor.'®

Scholars suggest that experimental regulation may be one of the best ways
to determine the effects on new and innovative sectors, known as a regulatory
sandbox.'®" Since sharing economy practices span various sectors and the
impact is yet to be ascertained, a tentative approach would allow for regulators
to learn and adapt before developing and implementing a legal framework.'®
In the United States, many cities have adopted experimental regulations before
recommending permanent regulation. In the European Union, the European
Commission announced it would pilot innovative regulatory approaches to the
sharing economy.'®® Thus, the end to the story of the sharing economy is yet to
be determined, but the trend seems to be towards the adaptation of existing

155 Finck & Ranchordas, supra note 150 at 1366.

156 Cannon & Chung, supra note 60 at 58.

7 Coopman, Mitchell & Thierer, supra note 67 at 544.
158 Das Acevedo, supra note 89 at 13.

159 Lobel, “Law”, supra note 2 at 129.

160 Scott & Brown, supra note 145 at 578.

161 Finck & Ranchordas, supra note 150 at 1354.

162 Thid.

163 Ibid at 1356.



246 Asper Review [Vol. XVIII

regulations. At the very least, most jurisdictions have adapted regulatory
measures which have allowed consumers to continue reaping the benefits of
the sharing economy while balancing the desire for consumer protection.

II. FILE-SHARING: NAPSTER AND I'TUNES

Uber CEO Travis Kalanick was intimately linked with the story of Napster.
Kalanick ran Scour in 1998, a file-sharing service similar to Napster that was
sued by the Motion Pictures Association of America and the Recording
Industry Association of America for copyright infringement.'®* After the
lawsuit, Scour entered bankruptcy, giving Kalanick vital experience with the
dangers of running a business contrary to the law. Similarly to Scour, the rise
and demise of Napster illustrates the sharing economy story of disruption,
acceptance, backlash, and integration. Napster’s disruption of the music
industry was followed by opposition from the industry, ending with iTunes as
a solution to meet the consumer need for digitalized music. The main impact
of Napster was to increase the likelihood consumers would pay a negotiated
price for music rather than downloading it for free. It was only with the end of
Napster that legitimate services like iTunes could take the forefront.'®

As computers became more capable, accompanied by the digital networks
that could efficiently distribute files, a conflict emerged over the law of
copyright.'®® The first pillar to fall was the music industry, in a battle led by
Napster.'"” Napster, launched in 1999, was a hybrid peer-to-peer network,
meaning that part of its operation was centralized and the company’s own
servers managed all search requests.'® Napster created a personal music library
pooling system where those who signed up to the network had access to the
music libraries of other users.'® In creating a network of users who could share
instantiations of music with others, Napster displaced industrial distribution
of music.'™ With low financial investment, the technology of peer-to-peer
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networks allowed Napster to write software that allowed millions of people to
cooperate in producing a robust and efficient file storage and retrieval system.'”!

Napster was initially accepted as a consequence of the consumer perception
of the music industry as morally illegitimate. Big music labels, who received
most of the proceeds from music sales, were an easy target for the opposition
of copyright. Benkler suggests that services such as Napster were the polar
opposite of the recording industry in that they decentralized the legal privilege
to use information resources in pursuit of information production projects and
lowered the cost of production.'” Napster was celebrated as an opponent of
big business and a movement against the restrictions of copyright.

Though it was possible for Napster and other similar file sharing services,
such as Scour, to have legal uses, most of the file sharing involved copyright
infringement.'” Consumers created various rationalizations and justifications
for why music downloading was permissible, an attitude which arose from a
history of social practices involving unauthorized copying.'™ As Helprin states,
“the advocates of music sharing think that, because the Beatles, half of whom
are dead, have hundreds of millions, or perhaps even billions of dollars....these
expropriations are somehow mathematically justified”.'” For many, file sharing
became normatively justified when viewed as defiance of the stagnant and costly
music industry. Napster was perceived as playing a Robin Hood role by taking
from the rich and powerful recording companies and giving to consumers who
had suffered from years of paying unreasonable prices for CDs.'™ It grew
rapidly and within a year of its launch peers were sharing approximately three
billion MP3 files a month, ushering in a transformative shift in how consumers
could acquire and listen to music.'”

There is widespread consensus that music labels and regulators quickly to
the revolution incurred by Napster and the digitization of sharing.'”® The
inertia can be explained by two reasons. First, the digital revolution gave
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consumers the ability to share massive amounts of information, but “during
the first years of development of the Web, the media industry largely ignored
it. Retrospectively, it seems that it simply did not fit their world view, precisely
because of its non-market character”.'” Second, the music industry was slow to
react due to the threat that suing early on would result in the court finding fair
use since new technology had not yet caused harm.'®

But, as Napster rose in popularity, the music industry fought back and the
backlash akin to that targeting at a sharing economy business ensued. The
music industry assumed its success depended on exclusive control over music
copies and it was reluctant to relinquish its lucrative business model.’®' As
Aigrain suggests, in truth, the sharing of music files had a limited effect on the
music industry as a whole, but the fear was if recognized legally, the music
industry would be shattered.'®

In late 1999, eighteen record companies in the United States and artists,
such as Metallica, took legal action against Napster for copyright infringement.
Record companies and artists who were in favour of copyright maintained that
it was the internationally accepted mechanism for protecting artists, in contrast
to the raison d’etre of filesharing which facilitated widespread access to music
without compensation to the artist.'®’ In response, Napster advanced the legal
theory that it was operating in a legal grey area and could be used for purposes
that would not substantially infringe copyright.'** It labelled its practices as
“sharing” rather than stealing. Napster believed it was protected by the Digital
Millennium Copyright Act of 1998."5 But, according to the court, Napster
executives possessed knowledge of, and were encouraging, the use of the server
for copyright infringement. Consequently, Napster was held vicariously liable
for the infringing activity of its users. In keeping with the music industry, the
response of the government was that illegal filesharing should be regulated out
of existence. Backlash from the music industry was coupled with consumer
concern over the use of the Napster service and a desire for regulation. Napster
was initially perceived as morally superior to the music industry, but Napster’s
illegal business model led consumers to question whether the service could be
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trusted. Illegally downloading music opened up consumers to the potential for
viruses and malware. To amplify consumer concern, the music industry
attempted to change consumer behaviour and attitudes towards filesharing
through publicity campaigns.'™ The aim of the campaigns were to persuade
consumers that filesharing is tantamount to stealing and morally wrong.
Known as “moral suasion,” the campaigns worked to subtly change norms
towards filesharing and forge closer relationships with fans.'”

Following the lawsuit and consumer distrust in its service, Napster filed for
bankruptey and ceased operations in 2002.'" However, Napster’s failure,
accompanied with continued consumer desire for accessible music
downloading, paved the way for iTunes. iTunes can be considered as the
integration of a disruptive technology into the mainstreatm industry.
Consumers wanted music; as Helprin states, “never before has a human
generation been so transformed by and dependent upon such an electronic
blood flow”."® Napster proved that there was strong demand for digital music
if it could be accessed safely and effectively. Academics suggest that without
Napster, iTunes would not exist, since there would be no incentive to pay for
music.'”® In the aftermath of Napster, innovators created networks that did not
involve a central server and could provide consumer safety features.'”' Apple
introduced the iTunes service, which responded to consumer desires by
creating a pay-per-download system where users could purchase songs for 99¢
per download or 9.99 per album. The Apple brand provided consumers with a
trustworthy way to access digital music, resulting in a balance that allowed
consumers to download large amounts of music at a small cost but still enabling
compensation to be given to record companies and artists.'”” Despite the
continuation of illegal music downloading, iTunes effectively undermined part
of the appeal of filesharing. With iTunes, consumers had access to the instant
gratification of music downloading. But, unlike filesharing services, iTunes
consumers could abide by the law and avoid the risks inherent in illegal
downloading."”” The resistance of the music industry to technological
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disruption and the resulting solution demonstrates that in the end consumers
will usually get what they want. As we will show with Uber, resisting change
will only result in the market being taken by new, innovative companies.

II1. UBER

Uber is the most prominent and well-known example illustrating the
evolutionary framework within the sharing economy of disruption, initial
acceptance, backlash, and a gradual integration. Uber has transformed the
economics of global transportation markets and shattering regulations that one
scholar has called the phenomena “Ubernomics.” Ubernomics is described as
“an emergent form of economic organization that facilitates peer-to-peer
exchange over GPS-enabled digital platforms”."”* Uber was founded in 2009 by
Travis Kalanick to meet the consumer need of an alternative to the highly
regulated taxicab industry. Uber started as a black car service that allowed
customers to use an app to hail drivers of established limo services. Uber did
not move cautiously in its disruption of the taxi industry and quickly expanded
to UberX, which relies on unlicensed drivers and their personal cars to pick up
passengers through the Uber app. In launching UberX, Kalanick capitalized on
the public desire for new and more efficient transportation options.'”” To use
Uber, a consumer enters a credit card number and at the tap of a finger the
app links the consumer with a driver, charging the users’ credit card after the
ride."® The GPS system instantly pinpoints the consumer’s location and allows
the consumer to track the exact path of the driver. Thus, Uber eliminates search
costs, long wait times, and uncertainty. Uber describes its system as ridesharing,
but Rogers suggests that the digital peer-to-peer network is more aptly described
as “capitalist acts between consenting adults”.""’

Uber’s business model is premised on breaking the law in order to
effectuate change rather than bargaining with regulators to gain acceptance,
true to the story of disruptive innovation. As a former Uber employee stated,
“All told, it’s not just that Uber has adopted the business school maxim ‘Don’t
ask for permission; ask for forgiveness’ - it has instituted a policy of asking for
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neither.”'® At the crux of the Uber debate is that the existing taxi regulations
that many have paid a great deal to join are being confronted by a technology
system that acts outside of regulatory reach and eliminates taxi licensing
requirements. Uber’s legal theory for evading regulation is to stress that it is a
technology company that acts as an intermediary between drivers and riders,
not a taxicab company.'” The Partner Agreement between Uber and its drivers
defines itself as a technology company and each driver as an independent
contractor that provides services to third parties.”®® The terms of Uber provide
that “your ability to obtain transportation, logistics, and/or delivery services
through the use of the services does not establish Uber as a provider of
transportation or delivery services or as a transportation carrier.”*"" Uber states
that it “does not employ drivers, own vehicles, or otherwise control the means
and methods by which a driver choose to connect with riders... it merely
provides a platform.”**

Uber was initially embraced by consumers. Its success was partly
technological, but also derived from the ability to provide a cheap service by
avoiding the costs of insurance, sales tax, and vehicle inspections.?”” Uber now
operates in over 615 cities worldwide and has recently begun operations in
Canada. By 2014, when Uber was operating in 276 cities, only 17 of those cities
expressly authorized its activity.”* Despite legal uncertainty, consumers, who
had begun to see the taxi industry as morally illegitimate, applauded Uber for
regulatory evasion. Taxi industry regulations are justified as serving public
interest, but in reality, may have persisted despite no longer correcting market
failures. The taxi industry has been increasingly criticized for low service
standards because of regulatory barriers to competition, “leading to mediocre
performance and quality”.”® The regulations that were initially important for
safety, inadequate competition, asymmetric information, and other market
failures are no longer seen as fulfilling their function. Regulations mostly
persist because taxi companies have succeeded in capturing their regulators and
thus are sustained by political pressure under the guise of consumer
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protection.”® This has led to the taxi industry receiving the benefits of
regulation, mainly insulation from competition, while consumers bear the cost
of decreased quality of service. A recent Winnipeg survey provides evidence of
consumer dissatisfaction with the taxi industry. In the survey, less than half of
respondents reported being satisfied with the comfort and cleanliness of taxis.
While only forty-one percent of respondents indicated the driver was friendly
and attentive, eighty-nine percent rated these attributes as important.”” Many
consumers believe monopolistic and overregulated taxi services should be
deregulated to allow for better pricing and new technology.””® In response to
Uber’s failure to comply with bylaws, the court stated in Edmonton (City) v Uber
Canada Inc that “it is not surprising... that legislation drafted to accommodate
a more static, paper and people driven environment, sometimes lags behind
the technological response to individual preferences and demands.”*® For
economists, deregulation and the consequent elimination of regulatory capture
would improve efficiency by better matching drivers with customers and cutting
down wait times.?'” Groups who are underserved by regulated entry markets
would receive substantial benefits since increased competition leads companies
to be ready to better serve the public.

In the environment of increased dissatisfaction with the taxi industry and
a movement towards deregulation, Uber arose as an icon of moral superiority
and innovation. As Kalanick stated, “Uber is the candidate and [its opponent]
is an asshole called Taxi. I'm not totally comfortable with it but we have to
bring out the truth of how evil Taxi is”.?"" Unlike the taxi industry, which has
little incentive change and is focused on pleasing regulators, Uber’s business
model depends on pleasing consumers. For example, Koopman, Mitchell and
Thierer explain that regulated taxis typically adopt credit card readers only as
mandated by regulators whereas Uber did so by its own initiative.?'* Uber has
lower wait times and overall convenience.?”> Customers prefer the ease of pre-
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payment, which dispenses the need to carry cash or leave a gratuity. Further,
Uber’s technology decreases information asymmetries by showing consumers a
photo of the driver, the vehicle, and the license plate number, thereby reducing
the uncertainty associated with waiting for a taxi. Uber’s branding impresses
upon consumers the sharing economy ethos of serving the public. Uber’s
tagline, once “Everyone’s private driver” was changed to “Get there.” Kalanick
explained that the new branding celebrates the cities that Uber serves and
reflects the aspiration to “make transportation as reliable as running water,
everywhere and for everyone.”*'* In New York, Uber ran advertisements in
which Uber drivers spoke about how Uber had improved their lives.””
Regulators were slow to react to Uber, in part due to Uber’s growing
popularity and regulatory uncertainty. The political price for taking aggressive
regulatory action was considered too high and only having the potential to fuel
Uber’s growth.”'® Nonetheless, Uber’s initial acceptance in San Francisco was
followed by backlash, first by the taxi industry, then by consumers and
governments. The taxicab industry was the most disgruntled by the disruptive
effect of Uber. Despite emerging trends towards regulatory reform, taxis remain
to be some of the most extensively regulated transportation methods.*'” In most
cities, taxi regulations effect all areas of operation, including the quantity,
quality, price, insurance and availability of taxicabs. Most jurisdictions require
governmental approval prior to a driver or company providing transportation
services and limit the number of taxicabs registered at a given time. Uber avoids
the encumbrance of regulation, including the requirements for drivers to
undergo training sessions, submit fingerprint based background checks, and
purchase expensive and difficult to acquire medallions or licenses.””® To the
taxi industry, Uber is an illegal service that circumvents existing regulations,
resulting in an unfair competitive edge, a threat to the viability of the taxi
industry, and raises safety and liability issues.”’” Many taxi drivers have spent
thousands of dollars on medallions only to see Uber bypass the need for them
and be subject to less onerous regulations. When Uber emerged in Europe, it
was met with significant opposition from the taxi industry. Protests against
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Uber erupted in London, Paris, Madrid, and Berlin.”® In London, the
Transport for London brought a court action against Uber, arguing that Uber
should be required to comply by taxi regulations.”*! While taxi drivers continue
to insist that Uber be subject to the same licensing and insurance requirements,
Uber asserts that it is not a taxi company and need not play by the same rules.””*

Uber continued to operate, albeit illegally in some jurisdictions, and
expanded despite regulatory uncertainty. In cities where it faced bans, Uber
used consumers and stakeholders to fight corporate political battles.”’ In
Virginia, when faced with a cease-and-desist order, Uber sent a notice to all
Virginia users and urged them to send emails to the department.””* The
department was inundated with emails and consequently allowed Uber to
continue operations. As one journalist has suggested, in the face of cab
companies ferociously protecting their monopoly, the public attitude has been
to “make Uber a way of life before the politicians [can] take it away”.””’ In the
current digital revolution, consumers want a certain amount of regulation, but
are more in favour of technological entrepreneurialism.

Like other businesses in the sharing economy, the clear benefits of
ridesharing services were not enough to insulate Uber from consumer backlash.
The risks of using Uber absent regulations and background checks became
apparent with increased market participation. One incident that received
significant attention from the press was in San Francisco, where an Uber car
hit and killed a young girl.?* It is thought that the driver may have been
distracted by the app at the time.””” Uber’s commercial coverage did not cover
the losses incurred, resulting in public concern over the protections offered by
Uber.”® Uber maintained the position that it was an online networking
platform and was not liable for the driver since he was an independent
contractor. Consumers began to question Uber’s moral legitimacy, influenced
by its continual evasion of liability and questionable company practices. For
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example, Uber’s surge pricing system recently came under scrutiny. The surge
pricing system uses an algorithm to increase prices when there is increased
demand for drivers, such as on weekends, holidays, and during bad weather.””’
Though economically sound, the dynamic pricing model conflicts with many
regulatory schemes that prevent service providers from raising prices during
times of increased demand.””® With surge pricing, the forces of the free market
make it so that Uber is not always cheaper than a taxi. An Uber passenger was
charged $362 for a twentytwo-minute Uber drive on Halloween night.”!
Because of surge pricing, critics have stated, “Uber hides under an image of low
prices and convenience and takes advantage of passengers when they need ride
services most”.”’* Uber was also criticized when CEO Travis Kalanick was
caught on video arguing with one of his drivers about prices. In another
incident, the company was charged with systematic sexism after a female
engineer, formerly employed by Uber, published an expository blog post.”’ In
the blog post she described being sexually harassed by a male superior and
having her complaints ignored when she brought them to the attention of
Uber’s human resources department.”* The public was also concerned when a
report was released documenting Uber’s use of a legally questionable program
called Greyball. Greyball uses various technological techniques to try to find
and avoid enforcement officers in cities where regulators were attempting to
clamp down on Uber.” In addition, Uber faced a law suit in Washington for
allegedly denying equal access to people with disabilities, in violation of Title 3
of the Americans with Disabilities Act as well as the DC Human Rights Act.”® An
important reason for regulation of the transportation industry is to allow for
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universal access by covering all areas of the city and not discriminating against
passengers, including those with disabilities.””” When faced with the
discrimination claims, Uber responded to the law suit by claiming that it is a
technology company and not a transport company, and consequently is not
required to abide by accessibility legislation.”*® As Slee states, Uber’s abdication
of responsibility in every lawsuit further proves to consumers that its principles
and values are clearly aligned with financial interests.””’

Bad press about Uber slowly began to erode Uber’s morally superior
position and spurred consumers to question the company’s values. All of the
company’s practices, including the previously trusted peer review systems, came
under scrutiny. If Uber was potentially morally illegitimate and exploitative,
could the reviews be trusted? Peer review systems are easily manipulated,
undermining the promise of increased consumer safety through the Uber
platform. A journalist reported that if a rider promised to give an Uber driver
a 5-star review, the driver would give a 5-star review in return.”* Amidst the
controversy surrounding Uber, investors pushed Kalanick to resign in hopes
that a new CEO could salvage the company’s reputation. Uber hired Dara
Khosrowshahi, former chief executive of the travel company Expedia in hopes
he would reform the company’s morally questionable image.**' Khosrowshahi
helped mediate a deal for SoftBank, a Japanese tech conglomerate, to invest
approximately $1 billion in Uber.**

Backlash also came from a select group of Uber drivers, who sued Uber on
the basis that being classified as independent contractors denied them
employee benefits and subjected them to long hours, low pay, precarious work,
and no opportunity for an appeal process.”* The drivers contended that the
Uber platform was receiving the benefits of working with contractors but
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maintained the control of working with employees.*** Uber claimed that drivers
were making $90, 000 annually, but studies show that the number is a
misrepresentation.”” In November 2017, a London Court upheld a previous
tribunal’s decision that found Uber drivers to be classified as workers and given
the corresponding rights under UK law.**

In the United States, Uber has been relying on the Communications
Decency Act to argue that it is not responsible for the activities of its drivers.”*’
Though challenging Uber on this front has been difficult, the UK Labour
party’s Shadow Secretary of State for Business, Energy, and Industrial Strategy
Rebecca Long-Bailey argued that Uber should be boycotted because of the
business practice of promoting insecure employment.’* By challenging
conventional notions of employment, what some have called an “anti-Uber
crusade” was sparked, with even more protests erupting around the world.**
But, throughout these protests, a majority of Uber drivers maintained that they
enjoy the flexibility of being independent contractors.”

Despite the significant opposition, litany of lawsuits, and bad press, Uber
showed astonishing political resilience. David Plouffe, who ran President
Obama’s 2008 campaign, was hired to run Uber’s communication efforts in a
manner “much like a political race”.”®' His tactics have worked, evidenced by
Uber’s growing valuation to sixty-eight billion dollars in 2016.* In the midst
of the taxi industry pushing the government to put Uber out of business,
increased consumer demand was hard to quell. Despite mounting safety
concerns, many believe that taking an Uber is still safer than a traditional
taxicab and, absent surge pricing, more cost effective. Feedback mechanisms
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used by sharing economy businesses to ensure consumer safety are generally
reliable and worst-case scenarios are rare.””” Research shows that Uber can also
increase access to resources and fill gaps in public transportation for low-
income communities that could benefit from ridesharing services.””* In the
words of Adam Lashinsky, “Uber knows few demographic boundaries... It
appeals to single women who can get a safe, trackable ride home. Senior citizens
can use the service as easily as teenagers. UberPool, a carpooling service, makes
Uber affordable to anyone with a little more cash than bus fare.”*”

Faced with significant disruption of the transportation industry,
governments have reacted with attempts to balance the innovations offered by
Uber, consumer demand, and the need for regulation. Innovative
transportation means, and other disruptions within the industry, have met
similar regulatory hurdles when the existing regulation is ill-suited for the new
technology.””® The development of new regulations for ridesharing companies
demonstrates Uber’s challenge to the existing industry and the pattern of
regulatory adaptation to make room for innovation. Some cities and countries
decided to ban Uber completely, including Texas, Denmark, Italy, and Oregon
(except Portland). Vermont announced they were investigating Uber to
determine whether drivers were employees or independent contractors, and
concurrently issued a consumer alert to “be aware before you share.””’ But,
even when faced with cease and desist letters, Uber’s response has been to
continue operations. Michael Swindler, prosecutor at Pennsylvania Public
Utility Commission, states that he has never seen the level of blatant defiance
exhibited by Uber in continuing operations in contradiction of a cease and
58 Uber has recently been stripped of its licence in London,
England. The Regulator of Transport for London states that Uber’s conduct
demonstrates a lack of corporate responsibility and raises potential public safety
and security concerns.”’ However, consumers have responded by signing an
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online petition to allow Uber to continue to operate, which gathered a record-
breaking 600, 000 signatures.**®

Other governments pushed Uber to comply with the regulations created
for the taxi industry. The most common response has been to adopt laws and
regulations for ridesharing companies that ensure safety and market failure
concerns are addressed without stifling the innovative nature of ridesharing
companies like Uber. Most regulatory frameworks create a separate class for
ridesharing companies that include similar safety and consumer protections as
taxi regulations. Such frameworks are an attempt to find a middle ground
between the option of adopting the ill-fitting regulations of the taxi industry
and that of legalizing ridesharing without regulation.”*' For example, New York
City requires Uber drivers to obtain special licenses.”** In California, the
California Public Utility Commission developed new regulations for
ridesharing services and worked closely with companies such as Uber to
develop safety and quality control mechanisms.”® Uber has worked towards
quelling consumer concerns, such as implementing pilot programs for
wheelchair accessible vehicles and using wireless braille systems to assist riders
with hearing and vision impairments.”®* True to the evolutionary trajectory of
a sharing economy business, the integration of Uber, coupled with regulation,
has slowly begun.

IV. UBER IN CANADA

Uber’s controversial reputation followed it to Canada, though the
provincial and federal governments were fortunate to have watched Uber’s
emergence and regulatory challenges in other countries. Analogous to Uber’s
emergence in cities worldwide, Uber initially operated in select Canadian cities
outside of existing regulations. As Uber began operations in Canada, backlash
ensued from the taxi industry. The taxi and limousine service industry, which
had a revenue of $2.7 billion in 2015, was angry that the competition from
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Uber drivers significantly cut in to their profits.”> While the taxi industry is
unlikely to outcompete the efficiencies offered by Uber, it hoped that invoking
regulatory capture would compel city authorities would put Uber out of
business. Montreal has seized 200 vehicles since 2015 for engaging in illegal
ridesharing.”*® Toronto laid 208 charges against Uber drivers between 2012 and
2015. But, due to the consumer demand for Uber, courts have been reluctant
to ban access to the ridesharing service. In City of Toronto v Uber Canada et al,
the Ontario Superior Court of Justice denied the City of Toronto’s application
for an injunction restraining Uber from operating an unlicensed taxicab
broker.?” Similarly, in Edmonton (City) v Uber Canada Inc, the Court of Queen’s
Bench of Alberta denied the city’s claim that Uber was operating a taxi
brokerage business in contravention of city bylaws.?®

The fact that Canada has witnessed the debate surrounding Uber in other
countries may have led to greater ease in regulation. In the United States, Uber
emerged as a grassroots response to the highly regulated taxi industry.
Consumers in Canada have seen and experienced the perceived problems with
Uber, such as surge pricing, the potential for exploiting drivers, the morally
questionable actions of Uber's CEO, and the continual flaunting of
regulations. Thus, Canadians have responded to Uber with a degree of caution
and the demand for Uber has been tempered by a desire for consumer
protection regulations.”” A recent Canadian survey found that ride-sharing
services were cited by 51% of respondents as one of the top technologies
requiring regulatory review by the government.?”” However, consumers are still
eager to have Uber as an alternative to what is perceived as failure in the taxi
industry. For example, in Manitoba, the Manitoba Taxicab Board often receives
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complaints concerning driver misconduct, consumer safety, and frustrations in
hailing a cab.”™

Edmonton was the first city in Canada to establish a regulatory framework
for ridesharing services under the classification of “Personal Transportation
Provider” (PTP).?”* The PTP classification requires ridesharing companies to
pay annual fees and drivers must provide proof of insurance and undergo
criminal record checks and vehicle inspections. When Uber entered Vancouver
in 2012, the government enacted a moratorium barring Uber and announced
they would be launching government checks on the industry to enforce
regulatory compliance.”” In March 2017, the province of British Columbia
announced it would introduce Uber by December 2017, but with the safety
requirements that Uber drivers have a Class 5 driver’s licence, be at least 19
years of age, pass a safe driving record check, have regular vehicle inspections,
and pass a criminal record check. The province is concurrently working to
deregulate the taxi industry to lessen unfair competition, but the taxi industry
is still concerned that deregulating will threaten the livelihood of taxi drivers.?™

Uber started in Calgary with a trial period that ended in a market exit after
Uber was found to be operating illegally by having unlicensed drivers.’” The
Alberta government claimed to not be opposed to Uber, but that Uber would
have to adhere to safety and labour standards.””® In 2016, Calgary amended
bylaws to allow Uber to operate, implementing a fee structure that charges
ridesharing companies a fee of $5, 000 to $20, 000 depending on company size
and a fee of $15 per driver and 20 cents per trip.””” The Alberta government
adopted the first ridesharing insurance policy that provides coverage to all
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drivers and passengers participating in ridesharing.””® In Quebec, Uber has
been in negotiations with the government regarding mandatory training for
drivers. The government wants to impose a 35-hour training requirement, to
which Uber is opposed.””

In Winnipeg, a public survey indicates that sixty-four percent of
respondents would support a ride sharing service. Respondents who support a
ride sharing service such as Uber claim it would bring more choice and options
to the market, increase competition, increase convenience, reduce wait times,
and reduce prices. Respondents who did not support the service had concerns
for safety, background checks, lack of licensing, insurance, and regulation.**
Critics claim that allowing Uber in Manitoba contributes to work precarity and
inequality.”® By focusing on ridesharing instead of public transport, critics
claim that there are adverse environmental and social equity impacts.’*
However, a study at Berkeley, though not yet conclusive, hypothesizes that Uber
may have positive environmental effects.”** Further, Uber results in increased
job creation and may be a more affordable option for lower income families
who require a private transport service over public transport. Critics may point
out downfalls of Uber, but survey respondents who wished for change in
regulation of the taxi industry in Manitoba cited “allowing Uber” as the top
priority.284
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To balance the desire for Uber with consumer concern, Manitoba recently
enacted Bill 30, the Local Vehicles for Hire Act.*® The bill removes regulatory
power from the Manitoba Taxicab Board and tasks municipalities with
regulating ride sharing and vehicles for hire.”*® But, the movement to bring
Uber to Winnipeg has been slow. City hall is preparing for the law that will
dissolve the taxi board by conducting reviews on Uber’s operation in other
countries.”®” In preparation for Uber, Manitoba Public Insurance plans to
implement “a fair and equitable insurance premium rate for vehicle-for-hire
drivers” by February 2018.*® Taxi drivers argue that with the inevitable
consequence of Uber coming to Winnipeg, drivers should be compensated for
their investment in taxi licenses.”” Though the consensus on taxi driver
compensation is not clear, Mayor Brian Bowman is pushing to develop ride-
sharing regulations for when Uber enters the Manitoba market.”® As of
December 2017, the City of Winnipeg plans to allow companies such as Uber
to operate alongside taxis starting March 1, 2018.%! The by-laws for ridesharing
companies only allow for pre-payment of rides through a ridesharing app but
do not require vehicles to have the same safety protection mechanism as
taxis.””? But, despite these developments, Uber has stated that the insurance
developed by MPI deviates from other structures in North America.””” Due to

% Eor more information on the introduction of ride-sharing in Manitoba, and Bill 30, the
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the MPI regulations, Uber has threatened against commencing operations in
Manitoba.

It is apparent that the story of Uber has come full circle, from disruption
and initial acceptance stemming from the taxi industry’s perceived moral
illegitimacy, to backlash and questioning of Uber’s moral legitimacy, and finally
to a regulatory solution. The brand name has become a verb, “I'll Uber there”,
which is evidence of its ubiquity. Uber is investing in driverless cars, evidence
its business model has greater ambitions than just connecting drivers with
consumers.””* Nonetheless, it remains to be seen if Uber will continue to thrive
under the adapted regulations imposed on it in Canada and worldwide. In the
first quarter of 2017, Uber Technologies confirmed a $708 million loss.””
Much of the loss has been from entering markets where taxis hold a monopoly.
But, losing money is common in Silicon Valley and can still draw investors.
Uber received $8 billion in investments in hopes that it will be the next

Amazon and turn a profit.”®

CONCLUSION

As we have demonstrated through the examples of filesharing and Uber,
there is a familiar pattern in the evolution of a sharing economy business. Using
new and revolutionary technologies, the sharing economy continues to disrupt
industries across all sectors. In doing so, the sharing economy has forced
regulators to question and adapt entrenched and outdated regulatory regimes.
Despite the controversy surrounding sharing economy businesses, firms such
as Uber have precipitated a widespread economic shift. By understanding the
pattern that sharing economy businesses follow, we are better apt to respond
and adapt as the world embraces the model of sharing. It will require research,
debate, and lobbying before a regulatory balance is found for every sector
affected by the sharing economy. More regulatory changes are apt to occur,
such as creating a third category of worker that will give platform workers some
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of the benefits given to employees.””” As Benkler stated when considering the
impacts of the information age, “we are in the midst of a technological,
economic, and organizational transformation that allows us to renegotiate the
terms of freedom, justice, and productivity...how we shall live in this new
environment will in some significant measure depend on policy choices that
we will make over the next decade or so.”*® How we choose to respond to the
sharing economy will undoubtedly shape the way we live within our changing
technological and economic environment.

7 Sundararajan, supra note 7 at 184.
28 Ranchordas, “Sharing”, supra note 23 at 28.



