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1. I ntroduction

1 Historicaly Speaking, the approach of English common law courts' to the law of contracts was
aimed at creating certainty and predictability in the law. Y et the formalistic application of legal
doctrine, ostensibly to protect the freedom of contract, frequently ended in harsh results.! Over time,
the courts began to develop a more balanced approach through increasing recourse to equitable-like
precepts such as "substance over form"”, true construction of the contract, and the "reasonable
expectations of the parties'.2 Asaresult, it is now widely acknowledged that English and
subsequent Canadian common law courts are more flexible in the resolution of contractual disputes.
A flexible approach isto be preferred, largely because strict adherence to conventional contractual
principles can lead to untailored, formulaic decisions often divorced from the particular facts at
issue.3

2 Notwithstanding its acceptance as a positive step in the evolution of the common law of
contracts, flexibility has, however, the potential to create an environment where
opportunity-seeking mischief can thrive -- particularly where flexibility results from, at least in part,
lack of clarity in the law or inconsistency in its application.* This exploitative mischief is
increasingly being recognized as aform of "legal strategy”.> To date, corporate legal strategy theory
is being advanced and developed mainly in the international forum, particularly from American and
European perspectives. One of the goals of this paper isto add to the international business
perspective and to the development of legal strategy theory through reference to Canadian law.

3 Whileits precise definition has not yet emerged,® legal strategy can be broadly understood as
"strategy rooted in the perception that the law, the court, legal rules and procedure, etc. can be
readily manipulated so as to achieve a specific outcome."” This definition's focus on the perception
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of law as manipulableiscritical asit isfrom this particular vantage point that the strategist is able to
identify the opportunities inherent in alegal framework or process. The more complex,
contradictory or inconsistent the legal framework or process,® the more potential exists for the
development and implementation of legal strategy due to an increased opportunity for the strategic
manipulation of law. Additionally, it isimportant to note that current studiesin law and
management further expand on how the law and its diverse components are being proactively
incorporated into the strategic management of the corporation. Indeed, it is becoming increasingly
accepted internationally that, far from acting as a constraint, the law is being "anticipated, analysed
and organized" with respect to a company's business and economic agendas and corporate projects.®

4 The area of contract law described as the battle of the forms is a perfect example of an area of

law where the legal rules and their application are complex, contradictory, and/or inconsistently
applied. Indeed, the battle of the forms problem has been recognized as among the most "difficult
problems for contract doctrine to resolve" and in some jurisdictions, has been described as "chaps'10
thus increasing opportunities for the strategic manipulation of the law.

5 The classic battle of the forms typically arises when a buyer and seller exchange conflicting
standard forms!! and commence performance of the contract. The parties appear to have a contract,
"but on what terms?'12 egal solutions to the battle of the forms dilemma have ranged from the
development of the common law doctrine known as the "performance doctrine”, which simplifies
the matter by downplaying rigorous application of contract law fundamentals like intention and
consensus ad idem,13 to solutions that lie in restitution,* to attempts to legislate it away.1>

6 Thisiswhat makes the battle of the forms dilemma particularly interesting from alegal strategy
point of view. There exists both tension and conflict in the law as to how a battle of the formsisto
be, or should be, addressed. Such tension and conflict provide fodder for the development of
opportunistic corporate behaviour. Such behaviour means that the management of the company is
driven by exploitation of the law. It aso has the potential to signal to the court and its officers that
legal strategies could be at play. While the practical relevance of legal strategies to the strategies
employed by judges in resolving disputes is a question for another day, express acknowledgement
of the potential for legal strategy in the first instancel is arguably a step towards the devel opment
of policies capable of directly addressing corporate legal strategies and beginning the process of
distinguishing acceptable strategies from the unacceptable.

7 Accordingly, this paper begins by reviewing the seminal 1979 English Court of Appeal case
Butler Machine Tool Co. Ltd. v. Ex-Cell-O Corp. (England) Ltd.1” from which the battle of the
forms lexicon emerged -- "last shot", "first blow", and "shots fired on both sides".18 The objective of
thisreview isto explore these linguistically persuasive concepts from a strategic perspective and
briefly identify their potential for stimulating perhaps the most rudimentary of all strategic legal
behaviour -- the simplification of legal abstractions.1?

8 Second, the paper explores the battle of the forms from alegal management perspective by
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conducting a detailed examination of Canadian battle of the forms case-law,2° which, under the
strategic vernacular proposed by Roquilly, can be described as aform of "legal monitoring”.2! This
review thus seeks to both extract the Canadian courts overall attitude towards Lord Denning's battle
of the forms asalegal norm and elicit key strategic factors based on the outcomes of the cases. The
review hereisextensivein order to accurately draw out all themes, attitudes, and factors, relevant to
formulating alegal strategy.

9 These factors are then organized into alegal strategy schematic which might be utilized by a
strategist to identify risks, threats, and opportunities. The purpose of this kind of organization isto
provide one example of how a company might transform elements of the external legal landscape
into internal resources which might improve its competitive advantage.2? The external legal
environment is not homogenous, meaning that case-law does not take account of the entire relevant
external legal environment. For example, as will be discussed later, the U.N. Convention for the
International Sale of Goods? (or CISG) is often ignored by the courts, though it is arguably
relevant. The CISG istherefore also considered as an example that injects flexibility into the law
and thus offers further opportunity for legal strategy.

10 This paper does not delve into the ethical considerations of legal strategy or attempt to delineate
the line between the acceptable and the offensive strategy. This paper simply advances a strategic
analysis of recent Canadian battle of the forms case-law, as a discrete area of law, in order to
uncover the strengths and weaknesses of various strategic approaches which might be used to
achieve desired outcomes. One benefit of expressly undertaking this kind of explicit reverse
causality examination?* isthat it can assist regulators and legisators in identifying where the
potential to manipulate a specific legal rule into supporting an unintended or undesirable corporate
activity exists. It may also, over time, assist in the development of the best possible balance or
"policy mix" for regulators that might "best limit the opportunities for companies to strategically
manipulate rules."25

2. A Sourcefor Legal Strategy: Butler Machine Tool v. EX-Cell-O Corporation

11 In Butler Machine Tool, the English Court of Appeal had occasion to consider the following
dilemma: Ex-Cell-O sought to purchase a machine from Butler. Butler included a price variation
clausein its sales quotation which was covered by afurther stipulation that "these terms and
conditions shall prevail over any terms and conditionsin the buyer's order."26

12 Ex-Cell-O sent in a purchase order incorporating its own terms which did not contain a price
variation clause (among various other differences). The order further requested that the seller detach
and return a portion of the order form and sign it as express acceptance of the purchaser's terms [the
"acknowledgement"]. Butler complied with Ex-Cell-O's request, returning the signed
acknowledgement, but also sent a covering letter stating that its acceptance was in accordance with
its own earlier quotation.?’

13 Buitler then attempted to charge Ex-Cell-O an additional amount in accordance with its price
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variation clause for arise in costs between the time when the order was given and the agreed upon
delivery date. Ex-Cell-O disputed the increase arguing that its terms and conditions governed the
contract and did not include the price variation clause. While the court was unanimous in finding
that Ex-Cell-O's form was to prevail, the majority so held on the basis of the traditional method of
analysis of offer and counter-offer, that is, the order was a counter-offer which was accepted by the
signed acknowledgement.28 L ord Denning agreed but also reflected on the limitations of the
conventional rules of offer and acceptance and expressed the following alternative approach:

14 In many of these cases our traditional analysis of offer, counter-offer, rejection, acceptance and
so forth is out-of -date. This was observed by Lord Wilberforce in New Zealand Shipping Co Ltd v.
A M Satterthwaite [1974] 1 All ER 1015 at 1019-1020, [1975] AC 154 at 167. The better way isto
look at all the documents passing between the parties and glean from them, or from the conduct of
the parties, whether they have reached agreement on all material points, even though there may be
differences between the forms and conditions printed on the back of them. AsLord Cairns LC said
in Brogden v. Metropolitan Railway Co (1877) 2 App Cas 666 at 672: ... 'there may be a consensus
between the parties far short of a complete mode of expressing it, and that consensus may be
discovered from letters or from other documents of an imperfect and incomplete description.'?

15 Applying thisguide, it will be found that in most cases when there is a'battle of forms thereisa
contract as soon as the last of the formsis sent and received without objection being taken to it.
That iswell observed in Benjamin on Sale. The difficulty isto decide which form, or which part of
which form, isaterm or condition of the contract. In some cases the battle is won by the man who
firesthe last shot. He is the man who puts forward the latest term and conditions: and, if they are
not objected to by the other party, he may be taken to have agreed to them. Such was British Road
Services Ltd v Arthur V. Crutchley & Co. Ltd per Lord Pearson; and the illustration given by
Professor Guest in Anson's Law of Contract where he says that 'the terms of the contract consist of
the terms of the offer subject to the modifications contained in the acceptance’. That may however
go too far.%0

16 Lord Denning continues on to apply this "guide"3! and expanding on his very evocative
metaphor, identifies three (3) possible outcomes of this "battle of the forms":

In some cases the battle is won by the man who fires the last shot. He is the man
who puts forward the latest term and conditions: and, if they are not objected to
by the other party, he may be taken to have agreed to them. ...

In some cases, however, the battle is won by the man who gets the blow in
first. If he offersto sell at a named price on the terms and conditions stated on the
back and the buyer orders the goods purporting to accept the offer on an order
form with his own different terms and conditions on the back, then, if the
difference is so material that it would affect the price, the buyer ought not to be
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allowed to take advantage of the difference unless he draws it specifically to the
attention of the seller...

There are yet other cases where the battle depends on the shots fired on
both sides. There is a concluded contract but the forms vary. The terms and
conditions of both parties are to be construed together. If they can be reconciled
so asto give a harmonious result, all well and good. If differences are
irreconcilable, so that they are mutually contradictory, then the conflicting terms
may have to be scrapped and replaced by a reasonable implication.3?

17 These outcomes form Lord Denning's battle of the forms lexicon -- respectively comprised of
"last shot", "first blow" and "shots fired on both sides’. This terminology has received mixed
reception and Lord Denning's assertions have been criticized as fundamentally departing from
traditional doctrine of formation of contract.33

18 On the contrary, however, athoroughgoing review of traditional contract doctrine identifies that
Lord Denning was not really departing radically from either principles or themes already considered
by earlier courts applying the more orthodox rules. Indeed, the Lord Denning articulation is
arguably founded on the interplay of other well-settled traditional contractual concepts, namely
those related to: knowledge and notice,3* reasonableness, materiality and unconscionability,2 and
the relevance of parties’ conduct including objections to terms or the lack thereof .36

19 In any event, the point hereis to demonstrate the impact of the ordering or simplifying of legal
concepts into, for example, catchphrases like "battle of the forms", "last shot" or "first blow" in
combination with hasty or superficial reliance on (or rejection of) such simplified concepts by
jurists. Our argument is that this creates legal voids, either real or perceived, due to alack of either
legal knowledge or appropriate dissemination of information. Thisin turn opens the door to
strategies of optimization and the manipulation of outcomes.3’

20 Hence, Lord Denning's battle of the forms lexicon has been both accepted and rejected with
amost equal enthusiasm. For example, the last shot scenario has been referred to as the "last shot
rule" or "last shot doctrine"38 and has also been possibly too easily equated with the " performance
rule" noted above.® In other cases, the framework has been outright rejected in substance® or
distinguished by the courts on a variety of different grounds.*! Either way, from a strategies
perspective, the vulnerability of the law is revealed -- complexity, haziness and perceived
inconsistenciesin the law or its application, encourages the simplification of legal abstractions,
which in turn permits the law to be more readily manipulated toward a desired outcome. Ironically,
notwithstanding the creation of opportunities for legal strategy, as we shall see from the case-law
canvassed below, the courts themselves al so take full advantage of this haziness or flexibility in the
law in order to achieve particular desired results.

3.  Canadian Battle of the Forms Case-Law Summary+?
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3.1. Last Shot

3.1.1. British Columbia
Cariboo-Chilcotin Helicopters Ltd. v. Ashlaur Trading Inc. 2006 (BC Court of Appeal)*

21 Issue: Whether a handwritten notation on pricing added unilaterally to the bottom of aform was
aterm of the contract when notice of it had not been explicitly brought to the attention of the other

party.

22 Facts: The Plaintiff, Cariboo-Chilcotin, entered into an agreement to provide helicopter logging
services with the owner of some logging rights. The Defendant Ashlaur was the broker with respect
to the transaction. The Plaintiff drafted, signed, and sent aform to the owner which set out pricing
terms for the collection of wood. After signature by the owner, the form was sent to the Defendant
who also signed and returned the document but added a handwritten qualification that only certain
species of logs at certain grades would be accepted. The Defendant later refused to pay for any
non-conforming logs and the Plaintiff sued.

23 At tria, the judge characterized the dispute as a battle of the forms and held that because the
Defendant failed to bring the material change concerning the species and grade restriction
specificaly to the attention of the Plaintiff, the case was to be won by the man who got the "blow in
first", i.e. the Plaintiff.+

24 Thetrial judgment was overruled on appeal on the basis that the Plaintiff had accepted the
handwritten qualification by conduct and that notice of the qualification had been sufficient.

25 Regarding acceptance by conduct, the Court of Appeal relied on the objective tests related to
intention and reasonabl e expectation:

- Thetest of intention is objective and is based on what can be reasonably
construed from conduct;* and

- If conduct is such that a reasonable man would believe that party A
consented to the terms and on that belief, party B entered into an
agreement with party A, party A will be bound asif he had intended to
agree to the terms. 6

26 Assuch, the Plaintiff's conduct of ignoring the handwritten qualification and subsequent
dissemination of the final contract including the handwritten note, gave rise to the Defendant’s
reasonable belief that the Plaintiff was consenting to the additional term and thus the Plaintiff was
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bound.4”

27 With respect to sufficiency of notice, the Court of Appeal held that it was not open to the
Plaintiff to ssimply ignore the handwritten note because: (i) there was no ambiguity asto the
meaning of the notation within the logging industry#8 and (ii) it could not have escaped anyone's
notice.*

28 While the Court of Appeal intimated that the circumstances of this case were in favour of the
"man who fires the last shot" the Court stated that the Butler Machine Tool case was of limited
assistance in any event because the "contract at bar was not on a standard form but created
especially for thisjob".50 Hence, the court did not completely tie itself to the battle of the forms
analysisinstead asserting its finding on "well settled contractual principles’ related to the objective
test of intention, acceptance by conduct, and reasonable expectations. It should be noted again
however, that these principles coincide with the principles articulated by Lord Denning after
reflecting on the shortcomings of the traditional analysis of offer, counter-offer, rejection,
acceptance and so forth, an analysis this court also chose not to pursue.

3.2. First Blow
3.2.1 British Columbia
Repap British Columbia Inc. v. Electronic Technology Systems 2002 (BC Supreme Court)>!

29 Issue: Whether terms and conditions extending liability contained in purchase orders were part
of arepair agreement when the party to be bound by these terms had not been given actual or
constructive notice and otherwise did not assent to the terms.

30 Facts: The Defendant was hired by the Plaintiff to repair the Plaintiff's turbine generator in 1993
and 1994. The parties dealings were primarily conducted by telephone whereby the Defendant
would commence repair work after being given a purchase order number by the Plaintiff. The
Plaintiff would follow up by mailing a hardcopy of the relevant purchase order. The hardcopy
purchase orders contained extension of liability terms and conditions but they were frequently sent
to the wrong address. When the turbine later failed, the Plaintiff sought to rely on its extension of
liability terms located on the hardcopy purchase orders.

31 The court found that the Plaintiff's terms could not apply on the basis that:

i Both parties understood that deal was confirmed upon provision of the
purchase order number, hence, the subsequent terms came too late;>? and

ii.  Notice of terms had not been given. The Defendant was not and could not
have been aware of the terms and conditions because the purchase orders
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were mailed to the wrong address. If the purchase orders were received at
all, it was usually after work had commenced or been compl eted.
Therefore, the Plaintiff had not brought notice of the terms specifically to
the Defendant's attention. Despite the fact that the parties had a previous
course of commercial dealings where similar purchase orders were
utilized, the court found that because the parties always considered
themselves bound upon the issuance of the purchase order number, the
prior dealings had not demonstrated notice.>3

32 The court however found that where the work was pursuant to proposals delivered by the
Defendant to the Plaintiff, the work was governed by the Defendant's limitation or exclusion of
liability clauses where referred to by the proposal. Accordingly, the court found that in those
circumstances, the Plaintiff had actual notice of the Defendant's exclusionary terms.>*

33 Inmaking its decision, the court described the elusive nature of the problem posed by the battle
of the forms®® stating that the law in the area of standard form disputes is complex and difficult to
apply.®® The court set out and/or acknowledged inter alia the following principles:®’

On Notice;

the court requires standards of notice when there are particularly onerous
terms;>8

unless a standard form document is signed, terms must be brought to the
notice of the contracting party before the time the contract is made,
otherwise it will be of no effect;>®

aprevious course of dealings between parties may be relevant to notice if
actual knowledge and consent to terms imposed is shown. A term cannot
be implied against a party if the term was unknown to them.® "Without
knowledge there is nothing".61 Accordingly, terms can be incorporated into
acontract when:

- each party has led the other to believe that their respective
rights and liabilities are pursuant to a document that has been
consistently used in their previous transactions;® and

- they are the common and usual terms of a business or
industry, provided adequate notice is given and they are
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available on request.63
On Reasonable Belief and Conduct:

i Thejudicia task is not to discover the actual intentions of each party: it is
to decide what each was reasonably entitled to conclude from the attitude
of the other;54

ii.  "The courtstask isto decide what each party to an alleged contract would
reasonably conclude from the utterances, writings and conduct of the
other";65

iii.  Thetask involves a consideration of the conduct of a party as awhole and
asking the question, "Would areasonable person in the position of one
party believe the other party to be assenting to a particular set of terms?'66

34 After setting out case-law identifying the principles of offer, counter-offer, and acceptance of
counter-offer, the court stated that there are no rigid rules to be applied.?” In analyzing the court's
application of the legal principles as summarized above, it becomes apparent that the court
identified notice as the critical component of the case. Its decision centered around an objective
assessment of the parties conduct. According to the court, "little thought was given by either party
to their own terms and conditions or those of the other party".58

35 The court therefore took afirm position with respect to the relationship between knowledge and
the incorporation of terms. It appears that for this court, nothing short of actual knowledge and
consent is sufficient when it comes to incorporating terms and conditions set out on unsigned
standard forms.®® Thisisimportant to point out because such an approach refutes the performance
doctrine and decreases a party's ability to successfully make simplistic constructive notice
arguments based on prior course of dealings or industry standards. Thisin turn decreases the
likelihood that terms on forms provided subsequent to formal acceptance will be incorporated into
the agreement and enhances the importance of the identification of formal acceptance in any
argument about the terms of the agreement.

36 Notwithstanding the foregoing however, the court clearly advocated a flexible approach. In this
case, the battle of the forms test was again simply applied as part of an overall inventory of legal
principles related to intention, consensus, acceptance by conduct, and the reasonable belief or
expectations of the other party.

3.2.2. Ontario

Tywood Industries Ltd. v. St. Anne-Nackawic Pulp & Paper Co. Ltd. 1979 (Ont. High Court)”
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37 Issue: Whether an arbitration clause on the reverse side of a buyer's purchase order form was a
term of the agreement when the buyer's requested acknowledgement of acceptance was not signed
or returned by the seller.

38 Facts: In this case, the Plaintiff seller, upon the request of the Defendant buyer, provided a
guotation for storage tanks with its terms and conditions on the reverse. The buyer responded to the
guotation with a purchase order containing its own terms and conditions one of which was an
arbitration clause. The buyer's purchase order also requested that the seller return an "acceptance
copy" of the purchase order. The seller did not sign or return the requested copy of the purchase
order to the buyer and delivered the tanks.

39 When the buyer stopped payment because of alleged deficiencies, the seller brought an action.
The buyer sought to enforce its arbitration clause and brought a motion for a stay of proceedings. In
rendering its decision, the court labeled the dispute a battle of the forms’ and applied the following
test from Kendall v. Lillico’:

40 The court's task isto decide what each party to an alleged contract would reasonably conclude
from the utterances, writings or conduct of the other.”?

Additionally, the court relied on the following extract from S. M. Waddams, The Law of Contracts
(1977):

41 There are several signs of flexibility in the present structure of the law. Oneisthe
interconnection of notice requirements with the reasonableness of the terms sought to be
incorporated. Another is the examination of the course of previous dealings in determining whether
terms are incorporated. A third, and more general, trend that may prove to be the most significant of
all isthe development of doctrines of unconscionability.’

42 In declining to grant the stay, the court found that the arbitration clause was not clearly
established as aterm of the agreement because inter alia:

- the conduct of both parties demonstrated that neither had considered any
terms other than those on the face of the documents’ (that is, those with
respect to specifications and price);

- the buyer did not draw the seller's particular attention to the arbitration
clause; and

- the buyer did not complain when the seller failed to return the requested
acknowledgement.’6
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43 The approach taken in this case resonates with Lord Denning's overall approach in Butler
Machine Tool whereby one assesses the documents and conduct of the parties to determine whether
they have reached agreement on all material points.”” Clearly, this case is not an example of the last
shot rule, since the court found that the conduct of the parties indicated that the arbitration clause
did not form part of their agreement. Additionally, recalling that the last shot rule supports the last
form sent without objection, which in this case was the buyer's form, it appears that the buyer's
terms might have fared better if the buyer had not requested an acknowledgement of terms,
assuming of course that the seller remained silent. Failing to return a requested acknowledgement
may indicate objection to the proposed last shot and might therefore require that the party asserting
the last set of terms take additional steps (e.g. complain or seek further acknowledgement) in order
to avoid being construed as having accepted the first blow.

44 Accordingly, this case supports Lord Denning's "first blow" in that here, the buyer purported to
accept the offer on its own terms but then failed to bring notice of its material change of terms to the
attention of the other party.

45 On the other hand, the court found that neither of the parties had truly turned their respective
minds to the terms and conditions on the reverse side of the documents. As such, some
commentators view this case as perhaps fulfilling Lord Denning's third scenario, that is, "shots fired
on both sides” whereby the terms and conditions of both parties are to be construed together and
reconciled where possible and conflicting and contradictory terms "scrapped” and replaced by
reasonable implication.”® It must be kept in mind however, that the court in this case was not called
upon -- or simply chose not to -- imply terms that might be "expected” in these types of commercial
transactions.” In this case, the court gave more weight to the conduct of the parties and indicated
that the parties were simply more concerned with the "consummation of the deal” than its terms.8°

Chateau Des Charmes Wines Ltd. v. Sabate, USA Inc., 2005 (Ont. Master)8?

46 Issue: Whether aforum selection clause contained in a packing slip accompanying goods was a
term of the contract or an attempt to modify terms already formed.

47 Facts: In this case, the Plaintiff, a Canadian wine producer, ordered corks from the Defendant by
telephone. The Plaintiff erroneously believed it was contracting with the Defendant's
California-based subsidiary. A packing slip accompanying the corks stipulated that any disputes
were to be settled in France.82 The Plaintiff accepted the order of corks as well as two subsequent
orders.

48 The corks proved to be tainted and the Plaintiff brought an action against the Defendant in
Californiawho challenged the jurisdiction of the court as forum non conveniens. The Plaintiff then
brought its action in Ontario which was again challenged by the Defendant as not being the proper
jurisdiction on the basis that its forum clause applied.

49 The court held that the contract was formed orally prior to the shipment of corks and therefore
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the forum clause located on the Defendant's packing slip or invoice was not a part of the agreement
of the parties, at |east with respect to the first shipment:

50 It isunreasonable to suggest that the plaintiff, having ordered the product (and presumably
having not ordered whatever closures it would otherwise have used) would have to refuse delivery
in order to avoid terms unilaterally inserted into the documents.83

51 The court did however find that the two subsequent shipments were new contracts and as such
were subject to the forum clauses contained in their respective packing slips/invoices on the basis
that the Plaintiff now had notice of the forum selection clause. The court held: "At that time, the
plaintiff knew or ought to have been aware of the vendor's terms of sale."84 Additionally, the court
implied that the plaintiff might be fixed with the knowledge as forum clauses are common:

52 Partiesinvolved in international commerce are obliged to read carefully and such clauses are
hardly startling. That rational e supports the defendants with respect to the later contracts.8®

53 The court held that the contract was governed by the U.N. Convention for the International Sale
of Goods.8¢ Because the court found that this was an oral agreement not based on an exchange of
forms, it ultimately held that this was not a battle of the forms. However, because the court found
that the two subsequent shipments were pursuant to the standard terms included with the first
shipment, it is arguable that a battle of the forms existed with respect to them. In any event, while
the court found that the forum selection clause did apply to the two later agreements, it ultimately
declined to grant the stay of the Ontario action on the basis that the factors in favour of continuing
the action in Ontario outweighed those in favour of the other jurisdiction.8”

54 This case demonstrates that if one can prove aprior oral agreement, then "last shot" terms
sought to be relied upon may not be incorporated as they arise subsequent to formation and/or are
simply outside the scope of battle of the forms arguments. Additionally, this case also demonstrates
the counter-argument that, where terms arise subsequent to contract formation, they can form part
of the agreement if it can be shown that a party has knowledge or notice of the terms through
commonly understood industry or commercia standards. Accordingly, with respect to the first
shipment of corks, this case may be said to have been a"first blow" as the jurisdiction clause was
found to be material, and the Plaintiff was found to have lacked sufficient notice of it. With regard
to the second and third shipments of corks, however, this case can be said to support a "last shot", as
it was held that the packing slip in the first shipment of corks was sufficient notice of the
jurisdiction clause in subsequent contracts.

Guiliani v. Invar Manufacturing 2007 (Ont. Superior Court)®8

55 Issue: Whether aforum selection clause located on the back of the seller's invoice formed part
of the contract when there were prior dealings between principals that established essential terms.

56 Facts: In this case, the Plaintiff purchaser sued for breach of contract, negligence, and
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misrepresentation in Ontario for deficient machinery manufactured by the Defendant in Italy and
installed in the Plaintiff's Ontario facility.

57 The Defendants brought a motion inter aliato set aside service of the statement of claim and
stay the Ontario proceedings asserting its reliance on aforum and choice of law clause naming Italy
as the proper forum. This clause was contained on the reverse of the Defendant's invoice for
advance payment that had been issued to the Plaintiff.

58 Inrefusing to grant the stay, the court looked at the conduct of the parties and documents
exchanged and, relying on Butler Machine Tool, held that the contract had been formed by the
parties' respective senior executives prior to the issuance of the invoice:

59 This provision, whatever the intention of the defendants, did not form part of the contract
between the parties. The essential terms were agreed to in the course of the discussions on March
16, 2004, and are contained in the March 16, 2004, document that was subsequently signed by Mr.
Sprenger for the defendants. It contained no reference to the jurisdictional issue. The fact that there
were numerous other details that had to be (and were) determined subsequently does not change the
fact that a binding contract between the parties had been formed then. The stipulation on the back of
the invoice did not form part of the contract agreed to between the parties, which had already been
formed.®

60 Despite the fact that both parties expected their own standard terms and conditions would form a
part of the contract, they had only succeeded in agreeing to the essential terms because they failed
to specifically discuss or negotiate their respective standard terms.

61 The court also rejected the Defendant's argument that the Plaintiff had notice of its standard
terms and conditions through quotations with similar terms sent to the Plaintiff during earlier
negotiations. Knowledge of the terms from previous documents passing between the parties will not
make the terms part of the contract unless there has been acceptance. This restricts, to acertain
extent, the counter-argument identified above in the Chateau v. Sabate case that subsequent terms
might form part of the agreement when a party has knowledge of the terms through commonly
understood industry or commercia standards.

62 In sum, the court concluded that the contract between the parties did not include any choice of
jurisdiction provision on the basis that inter aia:
- The provision sought to be included was subsequent to formation;

- Acceptance must be unequivocal and communicated to the offeror; and

- It was not within the reasonabl e expectations of the parties that the contract
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was formed simply on the basis of exchanges of documents given the
extensive negotiation and discussion between the parties over a period of
time. The court wrote:

... It cannot be considered to be fair or within the reasonable
expectations of these parties that either side would be able to insert
terms which had not been agreed to into the contract after the fact. It
is true that there were numerous details that had not been decided in
March 2004. These too were addressed by way of continuing
discussions and negotiations, and may well have had the effect of
adding to or atering in some ways the original provisions. Thisis
likely to be the norm in complex contracts for the design and
manufacture of machinery, such as the subject contract, that take
place over time. That, however, isvery different from unilaterally
adding or changing terms by including them in forms which are
primarily designed for other purposes (such as invoices).°!

63 This decision was affirmed on appeal .%2

3.3. Shotsfired on both sides

3.3.1. Ontario
Genera Refractories Co. of Canadav. Venturedyne Ltd. 2002 (Ont. Superior Court)%

64 |Issue: Whether standard terms and conditions in conjunction with an "entire agreement clause”
could apply and override performance guarantees specifically negotiated by the parties.

65 Facts: The Plaintiff "Grefcan™ purchased a prototype friction press (an industrial brick-making
machine) from the Defendant in 1982. Performance of the press had yet to be provenin a
production setting so the Plaintiff requested and received specific performance guarantees® from
the Defendant during negotiations between senior representatives from both firms.®® The specific
performance guarantees were reduced to writing by the Defendant in a quotation provided to the
Plaintiff after the negotiations.

66 After some additional negotiations, the Plaintiff Grefcan decided to purchase the machine and
sent a purchase order to the Defendant along with afirst installment cheque which was subsequently
cashed by the Defendant. The purchase order contained Grefcan's standard terms and conditions and
stated on the front that acceptance of the order constituted alegal contract subject to conditions on
the reverse side, the purchase order also requested prompt written acknowledgement of acceptance.
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67 The Defendant sent its Acknowledgement of the Plaintiff's purchase order with its own standard
terms and conditions on the back including a standard 12 month warranty limitation clause. The
Defendant's earlier Quotation had also set out that the specific performance guarantees listed in the
guotation were "understood to fall within" the Defendant's standard warranty provisions. Thus,
although the Defendant's terms arrived after the "crystallization" of the terms of the contract, the
Defendant's standard 12 month warranty provision was included in the contract because it had been
referenced in the Defendant's Quotation.

68 From the time of delivery, the pressfailed to operate properly and the Plaintiff requested further
assurances from the Defendant. The Defendant provided the requested assurances and continued to
provide assistance, support, maintenance, and parts at no charge. After two years of continuous
problems with the press, the Plaintiff demanded a refund of the purchase price and commenced an
action for breach of contract.

69 The Defendant defended on the basis inter aiathat the one-year standard warranty clause
contained on the reverse side of its acknowledgement applied and that the Plaintiff was outside of
the warranty period.

70 The Plaintiff argued that the Defendant's standard terms and conditions could not override the
performance guarantees specifically negotiated by the parties and that the standard warranty wasin
addition to the negotiated terms.

71 The court held that the contract incorporated the performance guarantees and that the terms and
conditions on the back of the Plaintiff's purchase order applied along with the Defendant's standard
warranty provision found on the back of the Defendant's acknowledgement referred to in both the
Defendant's Quotation and in the Plaintiff's purchase order.

72 Although the court found that the standard warranty was part of the contract, it further held that
the warranty was not intended by the parties to supersede the specifically negotiated performance
guarantees on the basis that:

- the term, based on its wording and prior transactions, appeared to apply
only to the sale of parts and not to large capital expenditures;®

- where senior management has negotiated an agreement on certain terms it
is not reasonabl e to conclude that the parties intended to change the
transaction by using standard terms and conditions expressed by
administrative staff involved in shipping and delivery;%”

- the only reasonable inference that could be made, based on the parties
words and conduct, was that the performance guarantee was to "stand on
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top" of the standard warranty and not be subject to the 12 month limit;®8
and

- if the standard warranty was applicable, then, in any event, the Defendant
was estopped from relying on it, because in providing repeated assurances,
the Defendant represented to the Plaintiff that it would not rely on its strict
rightsin the future.®®

73 Whilethisresult aloneis useful in that it assists with the identification of factorsthat limit a
battle of the forms -- namely, the effect of prior agreements between principals and the application
of the doctrine of promissory estoppel -- other aspects of the case are of equal assistancein
identifying when the battle of the forms analysisis most suitably conducted.

74 For example, before the court could examine the dispute from a battle of the forms perspective,
it was necessary for it to overcome certain evidentiary hurdles that arose from the Defendant's
"entire agreement" clause contained in its Acknowledgement.19° Exclusion clauses can operate to
preclude evidence of prior statements or collateral agreements.101 Therefore, unless courts can see
their way around such clauses, it is generally not open to the court to identify contractual terms
based on the prior negotiations and conduct of the parties.

75 The court skirted the effect of the exclusionary clause at two levels: First, the court observed
that when contractual terms are ambiguous, extrinsic evidence can be led to assist in finding the true
intention of the parties.12 In so doing, the court permitted itself to look at the factual matrix of the
agreement and opened the door to a battle of the forms analysis.

76 Second, the court applied the basic rule of acceptance -- that acceptance needs to be absolute
and unequivocal1% -- and found that as soon as the Defendant tendered the Plaintiff's cheque, the
terms and conditions of the contract had crystallized. As such, the Defendant's Acknowledgement
was tantamount to a "ratification" of the material terms of the agreement and did not change any of
the contractual obligations between the parties.1%4

77 Thispoint on crystallization and timing of acceptance isimportant in that it illuminates the
potential arguments against application of the last shot "rule" and/or performance doctrine: if
acceptance can be found prior to the last document being sent (as also observed in the Chateau v.
Sabate case discussed abovel®), then termsin that document will arrive subsequent to formation
and not form part of the contract unless they can be otherwise implied -- for example, via prior
commercia dealings or recognized industry standards, notwithstanding that these arguments will
not always be successful .16

78 With respect to the battle of the forms analysis specifically, the court looked at the documents
exchanged, the conduct of the parties, 197 and in particular, focused on whether the parties had
adeqguate notice of one another's respective standard terms and conditions.
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79 Infinding that the Plaintiff had knowledge of and had accepted the Defendant's standard
warranty, the court pointed to the incorporation by reference of the Defendant’s terms on the
Plaintiff's purchase order. The parties extensive prior commercia dealings indicated afamiliarity
with the Defendant's standard terms, and the court stated that had the Plaintiff intended to exclude
the standard terms it would have done so expressly.1% In finding that the Defendant knew or "ought
to have known" of the existence and application of the Plaintiff's standard terms and conditions,1
the court pointed to: the text alerting to the conditions which was clearly legible and not hidden in
any way;110 the parties' extensive prior commercial dealings; and the general knowledge of
commercial parties that documents of this type usually contain standard contractual terms.111 For
the court therefore, the Defendant's written Acknowledgement and cashing of the Plaintiff's cheque
constituted acceptance of those terms.112

80 This case therefore also draws further attention to and/or expands on the following key
concepts:

i While notice of standard terms and conditions is always required, it can be
constructive notice and based on an objective assessment of whether it is
reasonable to believe that the party ought to know the terms exist;113

ii.  Themore onerous a particular term is (for example, avery broad
exclusionary clause) the more prominently it must be "brought home to the
other party";114

iii.  Evenwhen there is knowledge or awareness of standard terms, either by
sufficient notice, prior commercial relationship, or industry standards, that
awareness will not override the foundational principle regarding the
protection of reasonable interests. That is, the terms of a contract will only
ever be those which can be reasonably implied and the meaning of those
terms will be construed so as to be consistent with the parties reasonable
understanding of them.

81 Because the court incorporated aspects of both parties terms and conditions, the case supports a
shots fired on both sides approach. Although the Defendant's standard 12-month warranty was
found to form a part of the contract between the parties, the nature of the negotiated performance
guarantees rendered the warranty clause redundant either on the grounds that such guarantees would
otherwise be empty, or because the defendant was estopped from relying on them.

Sherwood v. Triad Industries Inc. 2003 (Ont. Superior Court)115

82 Issue: Whether an exclusionary clause contained in the standard terms and conditions of a
guotation was aterm of the agreement when a purchase order with its own standard terms and
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conditions was subsequently issued.

83 Facts: The Plaintiff Sherwood entered into negotiations for the manufacture and purchase of
automated gas leak testing machinery from the Defendant.

84 After lengthy negotiations and a number of requests for quotations and quotations passing back
and forth between the parties, the Defendant sent afinal quotation which, like all the previous
quotations, contained in its standard terms and conditions on the reverse side an exclusionary clause
for delays and consequential damages.116

85 The Plaintiff "accepted" the final quotation!l’ and "produced” a purchase order, only the face of
which was received by the Defendant.118 The Plaintiff later sent afull copy of the purchase order
containing its own terms and conditions on the reverse side along with a deposit cheque to the
Defendant. Upon receipt of the purchase order, the Defendant began building the machine. 119 |t is
not clear from the judgment whether work commenced before or after the Defendant's receipt of the
Plaintiff's standard terms and conditions, which, as mentioned had not been provided with the first
purchase order.

86 When the machine failed to meet certain specifications, the Plaintiff cancelled the purchase
order and commenced proceedings for breach of contract seeking areturn of its deposit and other
damages.

87 The Defendant sought to rely on its exclusionary clause and argued inter aiathat the issuance of
the Purchase Order was acceptance of its final quotation.12’ The Defendant relied on Butler
Machine Tool methodology requesting that the court look to all of the correspondence passed
between the parties in order to get a sense of the agreement they had entered into.12

88 Ultimately, the court avoided an express battle of the forms analysis. It found instead that the
Plaintiff was not, in any event, entitled to damages that might have been excluded by the
Defendant's exclusionary clause. Hence, the court did not state whether the exclusionary clause
contained in the standard terms of the Defendant's Quotation formed part of the contract. The court
did, however, find that the parties had entered into an enforceable agreement as evidenced by the
Plaintiff's purchase order!?2 and stated that the Plaintiff had "accepted” the Defendant's quotation!23
on adate prior to the production of the full purchase order, perhaps suggesting that the Defendant's
terms governed the agreement. On the other hand, the court also canvassed certain terms and
conditions located on the back of the Plaintiff's purchase order2* which were received after its
acceptance of the Defendant's quotation. Consequently, this case demonstrates the uncertainty
articulated by Lord Denning in his judgment in Butler, "No doubt a contract was then concluded.
But on what terms?'125

89 Whilethis case does little to advance the understanding of how a battle of the forms analysis
should be conducted, it reflects a shots fired on both sides sentiment.126
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3.4. Regjection of Battle of the forms Framework in favour of the "Traditional" Rules
3.4.1. British Columbia
Bakers Helper Bakery Inc. v. Tony's Fine Foods 2002 (BC Supreme Court)127

90 Issue: Whether standard terms on a Canadian seller'sinvoice sent with or immediately following
the shipment of baked goods were part of the agreement between the seller and its U.S. buyer.

91 Facts: In this case, the British Columbia-based Plaintiff bakery contracted with the Defendant
U.S. buyer through the Plaintiff's agent for the manufacture and sale of baked goods. The
commercia arrangement between the parties was such that the Defendant would send an order for
baked goods to the Plaintiff's agent who in turn would send a purchase order to the Plaintiff. Upon
receipt of a purchase order from the agent, the Plaintiff would bake and then ship the goods directly
to the Defendant in California. The standard shipping terms at issue were on the Plaintiff's invoice
sent with or immediately following the shipment of baked goods. A dispute arose over unpaid
monies and the Plaintiff bakery sued the Defendant purchaser in British Columbia. The Defendant
inter alia brought an application to declare service ex jurisinvalid.

92 Initsargument, the Plaintiff bakery appeared to rely on the "last shot" concept from Butler
Machine Tool arguing that the invoice (containing transportation terms which would assist in its
jurisdiction argument) sent with or following the shipment of goods was the contract between the
parties.128

93 While the court acknowledged the "last shot" concept it also set out the principle that "the
documents must be considered as a whole."12° The court went on to examine the document
exchange and concluded that offer and acceptance occurred when the Defendant's order was
accepted by the Plaintiff's agent and therefore contract formation occurred prior to the mailing of
the invoice.130 Accordingly, the additional terms on the invoice came too late, being unilaterally
added by the Plaintiff subsequent to contract formation.13!

94 The court relied on thisfinding (that is, that the contract had already been formed) to cometo
the conclusion that this case could not be a negotiation or battle of the forms!32 even though the
court appeared to be applying the principles articulated by Lord Denning in Butler Machine Tool.133
Rather, according to the court, this was a case of simple offer and acceptance with the invoice doing
nothing but confirming the terms of the order. Unfortunately, the judgment does not consider any
principles or arguments related to the effect of a prior course of dealings, knowledge, and/or notice
of terms. The facts suggest that these types of arguments could have been made. Additionally,
although the facts could support the application of the performance rule, it was not considered in the
case.

95 Whileit istempting to conclude that this case supports a “first blow" approach, it might be
erroneous to do so. The "first blow" approach arises out of an analysis of the materiality of the
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terms at issue and whether sufficient notice was provided. In this case, this approach leads to the
following questions: (i) how material was the Plaintiff's forum selection clause, and (ii) did repeated
delivery of such a clause with the requested baked goods provide sufficient notice?

96 As noted above, these ideas were not canvassed by this court therefore one can only logically
conclude that the court is relying more heavily on traditional principles of offer and acceptance
despite the apparent resort to facets of the Butler Machine Tool decision.134

3.4.2. Ontario
Hershey Canada Inc. v. Solae, LLC 2007 (Ont. Superior Court)13>

97 Issue: Whether the forum selection clause on the reverse of an order confirmation was a term of
the agreement when the purchase at issue was subject to a supply agreement that had been
negotiated by an agent of the parent company.

98 Facts: The Plaintiff purchaser and Defendant supplier had an arrangement whereby pursuant to
an annual supply agreement negotiated by its parent company, the Plaintiff would fax purchase
ordersto the Defendant for the supply of lecithin to be used by the Plaintiff in the manufacture of
chocolate as needed. Upon receipt of a purchase order, the Defendant would fax an order
confirmation to the Plaintiff and ship the requested amount followed by an invoice. Both the order
confirmation and invoice referred to "Conditions of Sale" located on the reverse of the documents
which included limitation of liability and forum selection clauses.

99 When the Defendant supplied contaminated product, the Plaintiff commenced an action against
the Defendant in Ontario. The Defendant brought a motion to stay the action asserting the forum
selection clause found in its "Conditions of Sale". The Defendant argued that each purchase order
was an offer and each order confirmation was a counter-offer which was then accepted by the
Plaintiff's conduct. Accordingly, the Defendant argued that each individual shipment should be
viewed as an individual contract.136 Additionally, the Defendant argued that although the
"Conditions of Sale" were absent from the faxed order confirmation at issue, they nonetheless
formed part of the bargain because the conditions had been part of the regular past practice between
the parties.13/

100 In dismissing the motion to stay, the court looked at the objective intentions of the parties, their
conduct and the documents passing between them and concluded that the Defendant's " Conditions
of Sale" were not part of the contract because the purchase agreement at issue was governed by the
larger supply arrangement. The purchase order ssmply "pulled" on the supply arrangement which
triggered the shipment of the product.138

101 The court found that formation of a binding contract had occurred when the supply
arrangement was negotiated and agreed to by the authorized agents of the parties prior to the
individual shipments of lecithin. Consequently, there was no consideration given by the Defendant
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for the Plaintiff to accept the Defendant's later terms and conditions.13°

102 Additionally, even if consideration could be found, it was not reasonable for the Defendant to
view the Plaintiff's employee responsible for sending the purchase order and receiving the order
confirmation as a person with the authority to bind the Plaintiff to the significant contractual
obligations contained in the Defendant's Conditions of Sale.140 The absence of agreement with
respect to the dates of delivery and quantities of individual shipments did not prevent formation of a
binding contract.141

103 The court stated:

In Genera Refractories Co. of Canadav. Venturedyne, Ltd. Himel J.
makes the following statement which | find to be apt:

It ismy view that where senior management has negotiated an
agreement on certain terms, it is unlikely that the parties intended to
change the transaction by using standard terms and conditions expressed
by the administrative staff involved in the shipping and delivery of the
press,142

104 This case isinteresting due to the strength of the Defendant's argument that its terms should
form part of the agreement on account of the consistent prior dealings between the parties.
However, the court granted more weight to the agreement between principals suggesting that no
amount of notice of additional terms can ater an agreement when the terms are relayed by
administrative staff. Therefore, whileit is again tempting to categorize this case as a simple "first
blow" example, that categorization would be inaccurate as materiality of terms and notice appear to
have been rendered moot due to the crystallization of the prior oral agreement.

3.4.3. Nova Scotia
Pino v. Wal-Mart Canada Inc. and Produits Cari-All Inc. 1999 (N.S. Supreme Court)143

105 Issue: Whether alimitation of liability clause contained in an invoice for supply of shopping
carts applied when the supply was subject to a master agreement negotiated and signed by
principals of the respective companies.

106 Facts: Pino brought an action against the Defendants Wal-Mart and Produits Cari-All for an
injury alegedly caused by a shopping cart manufactured by Produits Cari-All while shopping at
Wal-Mart. Pino's action was dismissed and Wal-Mart sought an indemnity from Produits Cari-All
for itslegal costs pursuant to a broad indemnity clause contained in a master agreement made
between principals of their respective companies.1#4
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107 Produits Cari-All argued inter aiathe "last shot rule" and put forward the position that its final
invoice to Wal-Mart for the shopping carts was a counter-offer accepted by Wal-Mart. Theinvoice
contained a condition limiting its liability to the cost of the cart. Produits Cari-All also argued in the
alternative that the parties had not reached consensus ad idem with respect to the indemnity clause
and was therefore not be enforceable. 4

108 The court rejected the arguments stating that, "Thisis not a situation where one can apply the
last shot doctrine or argue the battle of forms or argue that there was no consensus ad idem."146 The
court held that the limiting condition could not apply on the basis that the master agreement was
signed by the principals of each company and that Produits Cari-All could not unilaterally change
the agreement after delivery of the carts. The court further indicated that the condition could not
apply as Wal-Mart effectively had had no notice of it since it was a unilateral change.1#

109 Whilethis caseisvery brief, it again demonstrates what seemsto be the simplest -- yet perhaps
most potent argument against the battle of the forms doctrine altogether -- that is, the finding of an
earlier agreement under traditional contract doctrine. If one were to rely on the courts indication that
notice of termsisrequired, then this case might also be an indicator of a"first blow" scenario.

Black v. 2168826 Nova Scotia Ltd. (c.0.b. Dexter's Autohaus) (N.S. Supreme Court)148

110 Issue: Whether aterm, unilaterally inserted by the purchaser on the bill of sale stipulating that
the sale of a car was subject to afavourable inspection by a mechanic, formed part of the contract of
sae.

111 Facts: The Plaintiff Black had been in the market for a used car for several months. On
Thursday June 14th, an agreement for the sale of a car was reached. The Plaintiff Black alleged that
on the 14th he had indicated to the salesman Burke, and the business manager Warner, that he
wished to further test drive the vehicle in question and have it inspected by a mechanic. On the
14th, the Plaintiff Black placed $3000 down either as a down payment on the agreement, or as a
deposit on the car for the weekend test-drive.

112 Papers governing the transaction were drawn up by the business manager Warner and ready for
signing on Friday the 15th. The papers had already been signed on behalf of the dealership by
Warner when presented to the Plaintiff Black by Burke to sign. The Plaintiff, realizing that there
was no provision making the sale subject to a satisfactory inspection by his mechanic added the
following clause to the bill of salein the presence of the salesman, Burke:

113 Deadl subject to a satisfactory inspection having been completed by the Buyer on/before July
19, 2005. If not satisfactory then Buyer is at liberty to declare the deal null and void with Buyer's
deposit returned without having been cashed before July 19/2005.

114 Burketestified that he did not respond to the Plaintiff's insertion of the inspection clause and
further testified that when he was contacted by the manager of the dealership and told that the
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condition was neither acceptable nor relevant he did not communicate this to the Plaintiff.

115 When the payment and the signed agreement were returned to Warner for processing, she
noticed the additional clause that had been inserted by the Plaintiff. She informed the used car
manager of the presence of the clause and was later advised by him that the clause was not relevant.
She did not contact the Plaintiff to inform him that the Dealarship did not agree to his additional
term.

116 Titlein the vehicle was transferred to the Plaintiff before he drove away. In addition, plates
from his old car were placed on the new one.

117 Over the weekend, on hisway to pick up his son, the Plaintiff swerved to miss a bear emerging
from some woods and destroyed the car. Unable to get the car inspected, the Plaintiff declared the
sale void and demanded arefund of his deposit and payment. The Defendants contended that they
did not agree to the clause that had been inserted by the Plaintiff, making the sale subject to
inspection.

118 Thetrial judge held that the battle of the forms analysis from the Cariboo v. Ashlaurl#® case
was not applicable in this instance because the parties had been negotiating face to face, however; it
should be recalled that the battle of the forms doctrine was not found to completely apply in
Cariboo because the parties there were not dealing with a standard form. The judge held that all of
the terms fundamental to the contract had been agreed to on the 14th, and that title in the vehicle
had been transferred prior to hisinsertion of the subject to clause on the 15th. Thetria judge held
that the Plaintiff was the registered owner of the vehicle at the time of the accident.

119 Assuch, this case seemsto very cursorily apply the traditional analysis whereby the point of
contract formation was identified prior to the insertion of the inspection clause despite the notice
given the defendant of the additional term, and the failure of the defendant to object to itsinclusion.
Thetria judge did not analyze the objective intentions of the parties, or what each would
reasonably have been entitled to believe the other had agreed to.

3.5 Preliminary Observations

120 It becomes clear from the case-law reviewed that the courts are disinclined to apply the battle
of the forms framework vigorously. Perhapsthisisin part due to the lack of clarity regarding how
or when to apply this"doctrine" or perhaps the courts genuinely view it as not having application to
the particular facts at hand. Whatever the case, the following themes can be observed:

121 If the forms exchanged are not "standard forms" the courts preference isto resolve the dispute
viathe "well settled" contractual principles of intention; acceptance by conduct, reasonable
expectations, and so forth.10

122 This preference may arise in part out of a perception that the "last shot" scenario is a static and
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formidable rule.15! Clearly this cannot be the case as Butler Machine Tool does not articulate it asa
stand-alone rule. That isto say, the operation of the battle of the forms framework can for example,
transform a"last shot" into a"first blow" when issues such as materiality of terms and sufficiency
of notice arise. Hence Lord Denning's judgment incorporates inter alia other well-settled contractual
principles (apparently perceived by some courtsto only arise under the more traditional or orthodox
approach) in its search for agreement through the conduct of the parties and the documents passing
between them.

123 Thedisinclination for an actual battle of the forms "doctrine” or indeed "last shot rule" is
further evidenced by courts apparent enthusiasm for finding acceptance, contract formation or
"crystallization" prior to the exchange of standard/subsequent terms.152 This result raises the
following question: If one can successfully demonstrate that the agreement occurred prior to the
exchange of forms/terms, will it ever be the case that terms can be added subsequent?

124 According to the case-law reviewed, parties can be bound by terms arriving post-formation,
post-acceptance, or post-crystallization if the party sought to be bound had knowledge or notice of
those terms either through a prior course of dealings or through industry familiarity. It must
however be kept in mind that it is nonetheless still open to argue that the standard terms, even those
identified through a prior course of dealings, were not intended by the parties to apply in the
circumstances at issue. For example when:

i parties have expressly or impliedly objected to the terms;153

ii.  parties have clearly not turned their minds to the terms;1>4 and

iii.  aparty has knowledge of terms but did not equivocally accept the terms or
communi cate acceptance.1%°

125 Nonetheless, the courts are equally clear that it is also not appropriate for parties to simply
ignore standard terms particularly when clauses, like forum selection clauses, are common industry
standards.1%6 Hence, the question of whether adetailed oral agreement between principal s (agents
notwithstanding), for example, is a complete shield against the incorporation of standard terms
remains, as yet, untested.1%’

126 It is however prudent to recall that this question should always also be assessed from an
objective standpoint i.e. the task is to ask the further question, "...would a reasonable person in the
position of one party believe the other party to be assenting to a particular set of terms?'158
Furthermore, if standard terms are sought to be excluded, perhaps the only approach that can be
considered reasonableis to do so expressly.1%?

4. The U.N. Convention for the International Sale of Goods: Additional Considerations
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127 The United Nations Convention for the International Sale of Goods also known asthe "Vienna
Convention" or CISG creates a uniform body of international commercial saleslaw.1% Canadaisa
contracting state to the CISG and the CISG has been incorporated into the sales law of every
province and territory in Canada.1%! The CISG isintended to be an exhaustive regulation and should
apply to most international sales of goods agreements of contracting parties unless they have
expressly excluded its application.162 Although the primary focus of this paper is on legal strategy
with respect to the common law and battle of the forms, it isimportant to expressly note that the
common law is but only one legal risk/opportunity up for consideration. Accordingly, the CISG is
briefly discussed below to identify some of its potential influence on the development of a battle of
the forms strategy.

128 For example, the CISG sets out its own perspective on contract formation62 and the battle of
the forms which provides under Article 19164 as follows:

(1) A reply to an offer which purports to be an acceptance but contains
additions, limitations or other modificationsis arejection of the offer and
constitutes a counter-offer.

(2) However, areply to an offer which purports to be an acceptance but
contains additional or different terms which do not materially alter the terms of
the offer constitutes an acceptance, unless the offeror, without undue delay,
objects orally to the discrepancy or dispatches a notice to that effect. If he does
not so object, the terms of the contract are the terms of the offer with the
maodifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the price,
payment, quality and quantity of the goods, place and time of delivery, extent of
one party'sliability to the other or the settlement of disputes are considered to
ater the terms of the offer materialy.

129 Article 19(1) appearsto simply set out the traditional common law position regarding rejection
of offer and counter-offer which is not necessarily desirable since it potentially allows an offeree to
argue that no contract exists on the basis that the terms are different, even after performance has
begun or when third parties have become involved. Article 19(2) however overcomes this strict
consequence by stating that the reply will not be arejection of the offer if the additional or different
terms are not objected to by the first offeror and do not materially alter the offer. In other words, the
CISG appears to support alast shot approach provided that the modifications in the counter-offer do
not materially alter the offerl6> and the offeror remains silent.

130 Whilethe CISG may not at first seem to add much more for consideration than that already
discussed in the context of the common law, from alegal strategy standpoint, the following
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observation can be made: under the CISG, it seems permissible for one party to unilaterally modify
the parties understanding by adding/modifying terms even when the modifying party might know
that the other party does not agree to those terms and despite a prior course of dealings, provided
that the variations/additions are not "material” -- refocusing future disputes on the meaning of
materiality in this context. Thus to a certain extent, the CISG might be used to overcome certain
limitations in the common law assuming that its application has not been expressly disavowed by
the parties by contract.

131 Furthermore, a second layer of complexity66 (and therefore potential strategic opportunity) is
added because Canadian domestic courts have failed to properly apply the CISG, if at all.167 Of the
eleven (11) cases canvassed above, five involved international contracts for the sale of goods, but
only two (2) mentioned the CISG.1%8 Indeed, Canadian courts have been heavily criticized for
ignoring the CISG entirely or simply equating it with domestic sales law.16% While an examination
of why the courts treat the CISG in this manner is beyond the scope of this paper, it isinteresting to
point out that this type of unpredictable, inconsistent, or non-application of the law can result in the
emergence of types of strategies connected to the management of legal margins:1© when anormis
not applied objectively or predictably it encourages parties to employ risk calculations to determine
whether they should comply with the norm. Additionally, inconsistent application of legal norms
encourages abusive behaviour that seeks advantage in unpredictability. For example, it can provide
support for or advantage to a non-compliant company to pressure another party into accepting aless
than favourabl e settlement rather than to struggle to assert their strict legal rights.

132 Insum, the CISG attemptsto provide a potential solution to certain common law difficulties,
as briefly discussed. However, its treatment by the Canadian courts also has the potential to support
unintended or undesirable strategies and to subvert the law to business agendas.

5. Developing a Battle of the Forms Legal Strategy

133 The foregoing review of the Canadian battle of the forms case-law and academic
commentary171 supports the preliminary observation that there exists an inter-connection between
the timing of the agreement, the parties conduct and authority to bind, notice, and the
materiality/harshness of terms sought to be included.1’2 This basic observation could be illustrated
asin Figure 1 below:

Figure 1: Interconnection of Factors
Relevant to a Battle of the Forms

[Editor's note: Figure 1, Interconnection of Factors Relevant to a Battle of the Forms, could
not be reproduced online. Please contact Quicklaw Customer Service at 1-800-387-0899 or
service@lexisnexis.ca and request the following document: 9asp021.doc.]

134 Although this observation might be informative in a general sense, it lacks sufficient precision
to allow it to move from the legal dimension into the management dimension. Accordingly, afirm
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interested in transforming the results of itslegal monitoring into atangible legal capability might
further organize results as follows:

Figure 2: Transforming Legal Dimension
into Management Dimension

Factors that can hinder a Factorsthat can assist a
"last shot" "last shot":
1. forms or documents used 1. conduct:
are not standard forms;

a. acceptance by conduct;
2. terms arrive subsequent b. ignoring a requested
to formation: acknowledgement;

c. performance doctrine;
a. prior agreement;
b. prior oral agreement 2. sufficiency of notice of
between principals (note terms:
parol evidence hurdles);

a. constructive notice only

3. additional/modification required;
terms are material or onerous: b. extensive prior
consistent course of
a. insufficiency of notice; dealings; long-term
b. actual knowledge required; relationships, relational
C. unconscionability; context
¢. common industry
4. explicit or implied practice, standards or
objection to terms, including norms;
unreturned/unsigned request
for acknowledgement of terms; 3. agency/authority to
and consumer agreements. bind;

4.  commercial agreements; and

5. CISG (for non-material terms).

Factors that can hinder a Factors that can assist a
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"first blow" "first blow"

1. conduct: 1. forms or documents used
are not standard forms;
a. acceptance by conduct;
b. ignoring a requested 2. terms arrive subsequent
acknowledgement; to formation:
c. performance doctrine;
a. prior agreement;
2. sufficiency of notice of b. prior oral agreement
terms: between principals (note
parol evidence hurdles);
a. constructive notice only

required; 3. additional/modification

b. extensive prior consistent terms are materia or

course of dealings; long-term Onerous.

relationships, relational

context a. insufficiency of notice;

¢. common industry practice, b. actual knowledge

required; standards or norms; C. unconscionability;

3. agency/authority to bind; 4. explicit or implied objection to terms,

4. commercia agreements; and including unreturned/unsigned request

5. CISG (for non-material terms). for acknowledgement of terms; and consumer agree-
ments.

135 A firm, desirous of improving its specific legal capability in the form of itslegal instruments
(for example purchase orders containing its standard terms and conditions),1’3 might then
strategically integrate results by organizing legal datainto avisualization that can permit the
identification of risks, threats and opportunities:

Figure 3: Strategic Management Sphere

[Editor's note: Figure 3, Strategic Management Sphere, could not be reproduced online.
Please contact Quicklaw Customer Service at 1-800-387-0899 or service@lexisnexis.ca and request
the following document: 9asp021.doc.]

136 Once risks, threats and opportunities are identified, it is simply a matter of determining what
action to take, if any.

137 Roquilly offers one formalized approach to strategically increasing a company's competitive
edge: canvass all possible actions that afirm can take in light of the gathered information’4 and
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implement strategies in line with the company's business agenda -- after al, once legal risks are
identified, whether or not they are perceived as risks or opportunities is dependent on the company's
specific business objectives and the attitudes of its decision-makers.1’®> Accordingly, a proactive
firm that wishes to improve its chances at having its standard terms incorporated into an agreement
might canvass the dark grey area of the strategic management sphere and identify potential strategic
opportunities. Similarly, afirm that wishes to reduce the chances of the other side's standard terms
being incorporated might look for opportunitiesinherent in the light grey area of the sphere.

138 The decision to proceed with a strategy of course carries a certain amount of risk, the level of
which can, to a certain extent, be assessed by contrasting the proposed strategy against the court's
actual treatment of the legal norms at issue. For example, the schematic seems to indicate that it will
be more common for terms to be included than excluded (areasin dark grey), which echoes the
sentiment surrounding the battle of the forms doctrine, i.e. more often alast shot will prevail under
the traditional counter-offer rule. However, asidentified in Figure 4 below, the case-law canvassed
indicates otherwise -- the courts in the case-law examined were less likely to allow the last set of
terms shuttled to prevail.

Figure 4: Summary of Cases

Last Shot First Blow Both Sides Rejected (reasons)
Cariboo-Chilcotin Repap General Baker's Hel per
BCSC Chateau Refractories (prior agreement)
(later Tywood Sherwood Hershey's (prior
shipments) agreement)
Chateau Pino (prior
(1st shipment) agreement)
Guiliani Black (faceto
face dealings)
Cariboo-Chilcotin
BCCA (not a
standard form)

139 Thus, afirm desirous of ensuring itslatest terms and conditions prevail but only relying on the
alleged strength of a"last shot rule" (including one based on traditional counter-offer rule and
acceptance by conduct) seems more likely to fail than to succeed. Furthermore, a previous course of
dealings between the parties seems to do little to support the last set of shuttled terms unless there
has been express acceptance of these terms. One solution here might be to add a request for
acknowledgement of termsto the purchase order form, which if signed or ignored by the other side
could support the inclusion of the purchase order terms and conditions. But this must be weighed
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against the risk that the court could find, and apparently leans toward finding, a prior agreement
(thus reducing the chance of incorporation of subsequent terms) as well as the risk that the other
party will ignore the requested acknowledgment. Thus, a better result might be more likely if an
acknowledgement of termsis not requested.

140 Thereisawaystherisk that a"last shot" can be transformed into a"first blow", on the basis of
factors that a company is unable to foresee or largely control -- for example, the parties' conduct or
alater court interpretation regarding prior agreement or crystallization. A company might therefore
be better able to secure the application of its terms and conditions and reduce risk if it itself
proceeds by way of a"first blow" through incorporation of all relevant factors identified, for
example by employing:

- agreement between principals:

- early use of an entire agreement clause;

- terms establishing that employees receiving documents do not have
authority to bind;

- the automatic generation of express objection to subsequently shuttled
documentation which should be an effective shield regardless of whether
the additional terms are immaterial or material; etc.

141 Interestingly, from a game theory perspective,176 a pro-active "first blow" assault (one that
employs, in advance, the factors identified), arguably brings the incorporation of standard terms
closer to a zero-sum situation, that is, that the company's gainsin having its terms govern the
agreement are balanced by the other company's losses in not having its terms apply.1”” This
situation is brought about because the strategy outlined above effectively ties up the facts that would
otherwise be available to the court to interpret which set of terms should apply. Thisis particularly
so if the court uses the objective test of intention, "would a reasonable person in the position of one
party believe the other party to be assenting to a particular set of terms?'178

6. Conclusion

142 To summarize, complexity in the law allows for the devel opment of legal strategies. Such
strategies include those that take advantage of alack of clarity and those that seek advantage in
flexibility arising out of haziness, plurality and inconsistency. The battle of the forms is one area of
law where such complexity exists thus making it an area of law conducive to the devel opment of
legal strategies and internalization of the law into the strategic management of afirm.
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143 The ability to transform the external legal environment into an internal capability or legal
resource can assist in increasing the long-term competitive advantage of a company because it
allows a company to obtain a position more favourable than its competitors. One way to achieve
this transformation is through a process of legal monitoring, whereby, for example, specific factors
or elements linked to achieving or avoiding a certain outcome can be extracted from relevant
case-law. Once identified, elements can be visualized in order to expose risks, threats, and
opportunities.

144 Thistype of legal dissection for competitive purposesisall well and good, but what of the rule
of law? Flexibility in the law need not increase complexity in the law to the extent that it becomes a
bar to the identification, understanding, and equitable application of contractual principles. Rather,
flexibility, when identified, can itself be routinely scrutinized via a principled approach thereby
increasing its utility in and in keeping with the objectives of the common law legal system.

145 As can be observed from the case-law outlined above, courts and counsel alike seem to
inconsistently apply the principles articulated by Lord Denning in Butler Machine Tool. This
appears to have been caused by arather messy state of affairsinvolving ahistory of attractive,
frequently mentioned but loosely defined terminology surrounding Lord Denning's Butler Machine
Tool judgment.

146 "Last shot doctrine” is arguably distinct from "performance doctrine”, and neither phrase can
fairly be said to, of themselves, accurately encapsulate the analysis advanced by Lord Denning.
"First blow", and "Shots fired on both sides®, Lord Denning's own additions to the battle
terminology,1”® are not as catchy as "last shot" as can be observed from the dearth of Canadian firms
claiming the "first blow" or to have achieved a"shots fired on both sides" outcome. Terminology
aside however, Lord Denning's analysisis useful.

147 Such analysis, rather than replacing the "traditional” or "orthodox™ analysis, can be said to
embody it. When a document inserts additional terms into an agreement, it may be necessary to
examine the "whole of the correspondence passing between the parties’. Such an analysis will bear
upon both the materiality of the additional terms, and the amount and type of notice given to the
other party of the additional term(s). When it is then unclear from the parties' dealings what terms
are to prevail -- as can be seen from the case-law examined this will happen rarely -- it may be
necessary for the court to imply reasonable terms.

148 The battle of the forms analysis, once accepted as aformulation of the traditional doctrine,
does not need to be superficially distinguished away on its facts and does not need to provide
opportunity for legal strategies that take advantage of such ssimplification. Rather, it can be seenasa
useful framework for solving contractual interpretation problems in the real world where, most
frequently, A does not accept B'stermsin a clear and forthright manner.

149 It is hoped that the above has helped to illustrate how hazy law -- such as the battle of the
forms doctrine -- and flexible law -- such as the inconsistent application of the CISG -- can giverise
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to legal strategy. In addition to demonstrating the development of alegal strategy using the battle of
the forms as a case study, it is also hoped that this paper provides a starting point for helping the
court to become more attuned to the potential for corporate legal strategy by identifying certain
circumstances and factors that encourage such strategies. Increasing awareness and discussion in
thisareais critical to the development of policiesto identify and address unacceptable corporate
activity, particularly in this age of global complexity.
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