BETRAYAL, SHOCK AND OUTRAGE - RECENT
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" I. INTRODUCTION

mean when they say they want to assure that investments of

investors receive “treatment in accordance with international
law, including fair and equitable treatment and full protection and secu-
rity”? What is “fair and equitable treatment”?

The interpretation of these simple terms has caused a great deal of
controversy in the arbitrations under the investment dispute provisions of
the North American Free Trade Agreement {NAFTA). At the centre of the
controversy has been the attempt by the NAFTA Parties to re-write NAFTA
Article 1105 (Article 1105) through the mechanism of an all Party inter-
pretation. Professor Sir Robert Jennings, an eminent scholar, summarized
the situation in an expert opinion he provided to one of the NAFTA Chapter
11 {Chapter 11) panels involving the United States as the respondent:

WHAT DO STATE PARTIES to international investment treaties

It would be wrong to discuss these three-party ‘interpreta--
tions’ of what have become key words of this arbitration,
without protesting the impropriety of the three governments
making such an intervention well into the process of arbi-
tration, not only after the benefit of seeing the written plead-
ings of the parties but also virtually prompted by them. In
the present case, without even asking for leave, one of the
actual Parties to the arbitration has quite evidently organ-
ized a demarch intended to apply pressure on the Tribunal
to find in a certain direction by amending the treaty to cur-
tail investor protections. This is surely against the most ele-
mentary rules of due process of justice. The phrase due
process is itself of United States origin and has become
international (see NAFTA Article 1110) because the United

" B.A. (McGill), LL.B. (Windsor), LL.M. (Cambridge). Ian is presently Chief of Staff
to the Minister of Citizenship and Immigration Canada. Previously, he worked as
counsel on some of the early NAFTA Chapter 11 arbitrations such as S.D. Myers,
Pope & Talbot and UPS.
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States has been for so long regarded as the guardian of due
process. It is very sad to see this present betrayal of princi-
ples of which the United States has long been the revered
author and practitioner.’

While talk of betrayal, improprieties and unseemly pressuring o
Tribunals has provided drama in the elevated climes of NAFTA arbitra-
tions, in the broader context, the very idea of “international law” has alsc
been under pressure over the past few years. In particular, the events
surrounding September 11 and the invasion of Iraq by the United States
have prompted a reassessment of the relevance of international law, and
the role of international organizations like the United Nations. The con-
text for that re-assessment is the age-old conundrum of international law
- the balance of national self-interest against the interests of the broader
international community. Added to this balancing is the inherent driving
force of international law toward harmonization and 1ntegrat1on with the
resulting diminishment of national sovereignty.

In this context, we have Article 1105 with its assurance of “treatment
in accordance with international law” and a number of arbitral claims
that have clearly caused the three NAFTA Parties a great amount of anx-
iety. Article 1105 can be seen as a clear expression of international law
imposing obligations detached from domestic obligations. Because Article
1105 contains wording similar to other international standards of treat-
ment clauses found in over 1,800 Bilateral Investment Treaties (BITs)
and the investment provisions of other free trade treaties like the NAFTA
the recent Tribunal awards will have an important impact on the devel
opment of this key area of the law of investor-state dispute resolution.

Fundamentally, provisions like Article 1105 are intended to provide for-
eign investments with the security of knowing that their host state canno
treat them any worse than the standard of treatment provided for unde:
international law. In other words, such clauses make the important recog:
nition that there exists a standard of treatment for investments under inter
national law that is separate and independent from domestic laws.

This international law standard can be contrasted to other standard:s
of treatment for investments, such as the national treatment and the
most-favoured nations (MFN) treatment standards, which provide fo:
treatment no less favourable than that received by similar domestic o
other foreign investors. National treatment and MFN are relative stan
dards, while the international standard is absolute. What this means i

! Fourth Opinion of Sir Robert Jennings, Methanex Corporation and United State:
-of America (Methanex), “The Meaning of Article 1105(1) of the NAFTA Agreement,
September 6, 2001 at 4-5.
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that, even if the domestic law of a state accepting international invest-
ment treats all investors equally badly under domestic law, international
law assures a standard of conduct that governments cannot transgress,
The question is - where is that line drawn? What is that international
standard with respect to investments?

Over the past five years this debate has accelerated dramatically. This
article will make a modest attempt to recount the key turns in the road
and map out the present and future direction of this international stan-
dard for investments.

II. THREE VARIATIONS OF THE INTERNATIONAL LAW
STANDARD OF TREATMENT FOR INVESTMENTS

law, three basic variations of the international standard of treat-

ment clause can be identified. These three types of clauses vary
mainly as to how they deal with what is called the “fair and equitable
treatment” standard. The first variation can be described as the “additive
provision”, the second as the “inclusive provision”, and the third as the
“customary international law provision”.

UPON REVIEW OF RECENT TREATY PRACTICE and arbitral case

1. Variation One - The Additive Provision

The additive provision is a variation that is common to many BITs
around the world. For example, the BIT between the Czech Republic and
the United States includes the following provision:

Article II

2. {a) Investment shall at all times be accorded fair and equi-
table treatment, shall enjoy full protection and security and
shall in no case be accorded treatment less than that
required by international law.?

On its face, this provision would appear to consider the fair and equi-
table treatment standard as one that is in addition to the standard under
international law, a standard that is self-contained and distinct from the
content of the international law standard. Otherwise, one could argue, it

? Online: hitp://www.tcc.mac.doc.gov/cgi-bin/ doit.cgi?204:64:859493330:41,
<http:/ /www.export.gov>, '
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would not be necessary for the treaty to provide that an investment ...
shall in no case be accorded less than that required by international law.”
The provision also strongly suggests that the fair and equitable treatment
standard is a higher standard than the “no less” required by internation-
al law. This type of provision arguably provides the highest standard of
protection for investors and their investments.

2., Variation Two - The Inclusive Provision

An example of our second type of provision, the inclusive provision, can
be found in the NAFTA’s investment chapter at Article 1105(1), as follows:

Article 1105: Minimum Standard of Treatment

1. Each Party shall accord investments of investors of anoth-
er Party treatment in accordance with international law,
including fair and equitable treatment and full protection
and security.

In this provision, the drafters appear to indicate that the fair and
equitable treatment standard should be considered subsumed under
international law and not as a separate or autonomous standard of
treatment.

3. Variation Three - The Customary International Law
Provision

The third variation, which can be termed the customary internation-
al law provision, has developed in the past two years in the BIT practice
of the United States in response, it appears, to the perceived weaknesses
or lack of clarity of Article 1105. Article 10.4 of the U.S.-Chile Free Trade
Agreement provides as follows:

Article 10.4: Minimum Standard of Treatment

1. Each Party shall accord to covered investments treatment
in accordance with customary international law, including
fair and equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the custom-
ary international law minimum standard of treatment of
aliens as the minimum standard of treatment to be afforded
to covered investments. The concepts of “fair and equitable
treatment” and “full protection and security” do not require
treatment in addition to or beyond that which is required by
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that standard, and do not create additional substantive
rights. The obligation in paragraph 1 is to provide:

(a) “fair and equitable treatment” includes the obli-
gation not to deny justice in criminal, civil, or admin-
istrative adjudicatory proceedings in accordance with
the principle of due process embodied in the princi-
pal legal systems of the world; and

(b} “full protection and security” requires each Party
to provide the level of police protection required
under customary international law.

3. A determination that there has been a breach of another
provision of this Agreement, or of a separate international
agreement, does not establish that there has been a breach
of this Article.®

What is critical in this provision is the change from the standard
NAFTA type text of “treatment in accordance with international law” to
“treatment in accordance with customary international law”. Moreover,
the United States has attempted to clarify what it means by the terms
“fair and equitable treatment” and “customary international law”.* Based
on the content of the NAFTA Free Trade Commission Note of
Interpretation, one could say that Article 1105 now could also be catego-
rized under this third type.®

What these three variations of the international standard have in
common is that they all explicitly include a reference to “fair and equi-
table treatment”, and “full protection and security”. The three variations
also provide for an international standard under “international law”, or
some sub-set of international law such as customary international law or
principles of international law.

? See the website of the USTR for the final text of the US-Chile Free Trade
Agreement, June 6, 2003, online: <http://www. ustr.gov/new/fta/Chile/
final/ 10.investment. PDF>,

* The US attempted this interpretation in such early cases as 8.D. Myers and
Pope & Talbot, as discussed below.

® However, the fact that the United States has adopted the specific wording in its
most recent treaties, such as the US-Chile Free Trade Agreement, begs the ques-
tion again as to whether the FTC Note of Interpretation was an amendment of the
NAFTA rather than an interpretation in the technical sense of those terms in
international law.
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However, the three variations apparently differ in how they view the
relationship between the fair and equitable treatment standard and inter-
national law as follows:

* The customary international law provision makes it clear
that the fair and equitable treatment standard is customary
international law;

* The inclusive provision is less narrow and allows one to con-
clude that the fair and equitable standard is included under
the sources of international law more generally, perhaps as
a principle of international law, or as part of customary
international law, or both; and

¢ The architecture of the additive provision suggests that fair
and equitable treatment is a standard that provides a
greater level of protection than is provided under interna-
tional law, and hence, is not “included” in an international
law standard such as the “minimum standard of treatment”
which is considered to give a relatively lower standard of pro-
tection.

It is the author’s view that the real difference between the three varia-
tions, as demonstrated by recent arbitral decisions, is not great if a claim
is made solely under the fair and equitable treatment standard.® Whethet
one characterizes the fair and equitable standard as being customary
international law or not, as additive to or included in international law, the
question is always - what is the substantive content of the fair and equi-
table treatment standard? The discussion below attempts to address this

_question in the context of recent arbitral awards.

* However, the implications of the three variations for more general claims under
“international law” are considerably greater. The customary international law pro-
vision arguably involves a dramatic narrowing of the scope of the international
standard protections for investiments. The recent agreements of the United States
with Chile and Singapore provide examples of a trend to use this type of clause
and certainly bodes ill for future such agreements, like the Free Trade Area of the
Americas {FTAA) Agreement. By restricting international law protections to cus-
tomary international only, and by excluding other sources of international law
such as principles, treaty law, case law and the works of publicists, the task o
establishing such law-has been made very difficult indeed.
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III. Review of Arbitral Decisions on the Fair & Equitable
Treatment Standard

IGHT RECENT ARBITRAL AWARDS MADE under the NAFTA or
BITs provide a foundation for a modern understanding of the fair
and equitable treatment obligation for investments. Six of these
awards have been made by the Chapter 11 Tribunals, while the remain-
ing two awards, Lauder and CME, were made with respect to BITs involv-
ing the US, the Netherlands and the Czech Republic. All of these awards
touch on the meaning of the fair and equitable treatment standard to a
greater or lesser degree. The Mondev arbitration, however, can be char-
acterized primarily as relating to claims of denial of justice and not direct-
ly concerning fair and equitable treatment. '
In the context of the events surrounding these arbitrations and
awards, the announcement of the NAFTA Free Trade Commission (FTC)
Note of Interpretation concerning Article 1105 on July 31, 2001 is a
notable landmark in the development of the fair and equitable standard
in the NAFTA. The FTC Note of Interpretation states as follows:”

Having reviewed the operation of proceedings conducted
under Chapter Eleven of the North American Free Trade
Agreement, the Free Trade Commission hereby adopts the
following interpretations of Chapter Eleven in order to clari-
fy and reaffirm the meaning of certain of its provisions:

B. Minimum Standard of Treatment in Accordance
with International Law

1. Article 1105(1) prescribes the customary interna-
tional law minimum standard of treatment of aliens
as the minimum standard of treatment to be afford-
ed to investments of investors of another Party.

2. The concepts of “fair and equitable treatment”
and “full protection and security” do not require
treatment in addition to or beyond that which is
required by the customary international law mini-
mum standard of treatment of aliens.

3. A determination that there has been a breach of
another provision of the NAFTA, or of a separate

" Omnline: <http://www.dfait-maeci.gc.ca/tna-nac/NAFTA-Interpr-en.asp>
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international agreement, does not establish that
there has been a breach of Article 1105(1).

The FTC Note of Interpretation was announced unexpectedly in
response to the awards of the Tribunals in Metalclad, S.D. Myers and
Pope & Talbot and to on-going arbitrations such as Methanex and
Loewen.? One could argue, as a number of NAFTA claimants and Sir
Robert Jennings did, that the FT'C Note of Interpretation was intended to
pre-empt a number of the on-going Chapter 11 arbitrations addressing
Article 1105. To allow the reader to follow the progression of these
awards, the NAFTA cases will each be addressed chronologically and
divided with regards to whether they are pre- or post- FTC Note of
Interpretation, as follows (dates of relevant awards in brackets):

e Metalclad (August 30, 2000),

= 8.D. Myers (November 13, 2000),

*+ Pope Merits No. 2 (April 10, 2001),

*« FTC Note of Interpretation (July 31, 2001),
¢ Pope Damages Award (May 31, 2002),

« Mondev {October 11, 2002),

¢ ADF (January 9, 2003).

With respect to the Lauder (September 3, 2001) and CME
{(September 13, 2001) awards, they will be dealt with separately after
the discussion of the Chapter 11 arbitrations.

1. Pre-FTC Note of Interpretation

The three early NAFTA Tribunals, Metalclad, S.D. Myers and Pope &
Talbot, grappled with a range of possible meanings for Article 1105. At a
general level, one could characterize the two main approaches to the
interpretation of the fair and equitable treatment standard before the
three Tribunals as representing; firstly, a plain meaning approach; and
secondly, an approach equating the standard with the historical interna-
tional law minimum standard of treatment.®

® Note that there was neither public consultation prior to the announcement of
the Note of Interpretation nor any transparency with respect to the deliberations
that did take place. The irony of the FT'C Note of Interpretation is that, in addition
to the interpretation of Article 1105, it sought to provide more transparency to the
Chapter 11 process.

° A similar assessment is made by the authors of “Fair and Equitable Treatment”,
UNCTAD Series on Issues in International Investment Agreements (1999) at 10,
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At its most basic, the plain meaning approach essentially involves the
assessment of whether any given government conduct may be considered
to fall outside the literal understanding of what is “fair” or “equitable”, The
inherent danger of this approach is its potentially subjective nature and
that some Tribunals may take the opportunity to apply what is equivalent
to an equitable jurisdiction ex aequo et bono.® If the application of this
approach is not grounded objectively in the particular context, object and
purpose of the treaty, and sources of international law, it may give rise to
conflicting and inconsistent interpretations.

However, this approach need not be totally devoid of objective content.
As noted in the UNCTAD Series on Issues in International Investment
Agreements, “it is possible to identify certain types of behaviour that
appear contrary to fairness and equity in most legal systems.” The
authors gave a number of examples of such treatment, including:

... for instance, if a State acts fraudulently or in bad faith, or
capriciously and wilfully discriminates against a foreign
investor, or deprives an investor of acquired rights in a man-
ner that leads to the unjust enrichment of the State, then
there is at least a prima facie case for arguing that the fair
and equitable standard has been violated.™

Both the additive and inchusive variations of the international stan-
dard provisions outlined above are open to the application of the plain
meaning interpretive approach to the fair and equitable treatment stan-
dard. In particular, Article 1105 is drafted in a manner which would
clearly allow for a plain meaning interpretation. This is, of course, why
the NAFTA Parties have been so aggressive in their attempts to “clarify”
its meaning to one that is more limited in scope.

The second approach equates the fair and equitable treatment stan-
dard to what has been referred to historically as the international mini-

1% Under the Statute of the International Court of Justice, Article 38(2}, it is made
expressly clear that such an equitable jurisdiction may only be invoked subject to
the express agreement of the parties. As Sir Eli Lauterpacht noted, with respect
to “fair and equitable” treatment in bilateral investment treaties: “Everybody
appreciates that there is no intrinsic or objective concept of equity applicable in
those circumstances, but that we are here dealing with a concept the content of
which is closely related to the facts of any given case.” Sir Eli Lauterpacht,
Aspects of the Administration of International Justice (1991) at 122, .

' “Fair and Equitable Treatment”, UNCTAD Series on Issues in International
Investment Agreements {1999) at 12, online: <http:// rO.unctad.org/en/sub-
sites/dite/iia/IA-Series / fair. Pdf>
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mum standard of treatment of aliens. The somewhat strained and tortur-
ous strategy of all the NAFTA Parties in these early Chapter 11 cases was
to limit Article 1105, and the fair and equitable standard, to the minimum
standard of treatment and, in particular, to a 1926 US-Mexico General
Claims Commission case called Neer.’? Not unexpectedly, the plain mean-
ing approach has consistently been resisted by the NAFTA Parties, espe-
cially by the United States, because they perceive it as being an overly
expansive interpretation of Article 1105.

The Neer case was relied upon by the NAFTA Parties as the “seminal”
case on the international minimum standard because it created a low
threshold standard of conducts easily reached by any government. After
being frequently cited by Canada in its NAFTA arbitration submissions,
this standard has become known as the “egregious” standard of treat-
ment. The relevant portion of the Neer award repeatedly relied upon by
Canada in its submissions of July 7, 2003 stated that:

The propriety of government acts should be put to the test of
international standards. The treatment of an alien, in order
to constitute an international delinquency should amount to
an outrage, to bad faith, to wilful neglect of duty, or to an
insufficiency of government action so far short of interna-
tional standards that every reasonable and impartial man
would readily recognize its insufficiency.'

These arguments foreshadowed the FTC Note of Interpretation which-
would subsequently “clarify” the meaning of Article 1105 as prescribing
“... the customary international law minimum standard of treatment of
aliens as the minimum standard of treatment to be afforded to invest-
ments of investors of another Party.”

The main problem related to the NAFTA Parties’ reliance on the Neer
case, and the minimum standard, is that the testis a threshold test, and
not one with any apparent objective content. In effect, the threshold was
set so low, and the examples of that conduct so serious, that Article 1105
became virtually meaningless except in situations of gross violations of
due process or human rights. Most tellingly, of all the NAFTA Tribunals

2 United States (L.F. Neer] v. United Mexican States {1926) 4 R.1A.A. 60, Mexico-
US General Claims Commission (Neer.

u See Pope & Talbot v. Canada, Government of Canada Counter-Memorial (Phase
Two), at para. 260 citing Neer at para. 4, online: <http://www.dfait-
maeci.gc.ca/tna-nac/Phases-en.asp>

1+ Free Trade Commission Note of Interpretation at para. B(1).
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that have ruled on this issue, none have agreed with the NAFTA Parties’
views on the scope of Article 1105, equating the fair and equitable treat-
ment standard expressed in the historical minimum standard of treat-
ment. '

Metalclad

On August 30, 2000, the Chapter 11 Tribunal in Metalclad
Corporation and The United Mexican States (Metalclad) made the first
substantive decision on Article 1105 in favour of an investor.’® The
Tribunal found that Mexico, and its local governments, “interfered” with
the “development and operation of a hazardous waste landfill” investment
and thus breached Mexico’s NAFTA obligations as set out in Articles 1105
and 1110 concerning expropriation.:®

The decision of the Metalclad Tribunal was partly based on its inter-
pretation of the substance of the fair and equitable treatment require-
ment of Article 1105. The Tribunal summarized this violation as follows:

Mexico failed to ensure a transparent and predictable frame-
work for Metalclad’s business planning and investment. The
totality of these circumstances demonstrates a lack of order-
1y process and timely disposition in relation to an investor of
a Party acting in the expectation that it would be treated fair-
ly and justly in accordance with the NAFTA.... _
The Tribunal therefore holds that Metalclad was not treated
fairly or equitably under the NAFTA and succeeds on its
claim under Article 1105.7 :

The Metalclad Tribunal has equated the failure of Mexico to ensure a
transparent and a predictable process for investments as evidence of a
breach of the fair and equitable treatment standard. The following types
of conduct were deemed by the Tribunal in their “totality” to breach the
fair and equitable treatment obligations of Article 1105:

'* Metalclad Corporation and The United Mexican States, Award, August 30, 2000
(Metalclad Award). The distinguished panel in Metalclad included: Professor Sir
Elihu Lauterpacht, as President, Mr. Benjamin Civiletti, and Mr. Jose Luis
Siqueiros.

'* Metalclad Award at para. 1.

7 Metalclad Award at paras. 99-101.
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+  the denial of a right to a fair hearing;'*

+ lack of sufficient evidence on the record;*

+  breach of legitimate expectations;*

+  absence of clear rules and transparency;”

«  acting on the basis of irrelevant considertions;” and
+  acting beyond the scope of lawful authority.*

The Metalclad Tribunal based its decision on the fundamental reason
for the existence of international investment and trade agreements such
as the NAFTA - to provide predictability and certainty to foreign investors
or importers when they invest or operate in a foreign country. The

» Metalclad Award at paras. 54 and 91. A great deal of the Metalclad case con-
cerning NAFTA Article 1105 turned on the award of a construction permit by the
local municipality. In the facts, Metalclad was not notified of the town council meet-
ing at which the permit application was discussed and rejected, nor was Metalclad
permitted to participate in that process.

¥ Metalclad Award at paras. 52 and 92. When the local municipality made its deci-
sion to deny Metalclad its construction permit, the Tribunal acknowledged that not
only was there no established practice or rules for such a decision, but there was
“no evidence of inadequacy of performance by Metalclad of any legal obligation.” (At
para. 52) As the Tribunal summarized: “None of the reasons {for the denial of the
permit] included a reference to any problems associated with the physical con-
struction of the landfill or to any physical defects therein.” (at para. 92)

» Metalclad Award at paras. 36, 41, 76, 80, and 85-87. Metalclad was led to believe
that the federal and state permits were all that was required to construct and oper-
ate a landfill, and that the municipality had no authority except with respect to con-
struction permits.

2 Metalclad Award at 88: “The absence of a clear rule as to the requirement or not
of a municipal construction permit, as well as the absence of any established prac-
tice or procedure as to the manner of handling applications for a municipal con-
struction permit, amounts to a failure on the part of Mexico to ensure transparen-
cy required by the NAFTA.” The Tribunal refers to the NAFTA interpretive principle
of “transparency”, as noted at NAFTA Article 102(1}, as including this idea that: “...
all relevant legal requirements for the purpose of initiating, completing and suc-
cessfully operating investments made, or intended to be made, under the Agreement
should be capable of being readily known to all affected investors of the another
Party. There is no room for doubt or uncertainty on such matters.” {at para. 76).

2 Metalclad Award at para. 92. The construction permit was denied entirely on rea-
sons unrelated to construction of a landfill.

2 Metalclad Award at para. 86; “The denial of the permit by the Municipality by ref-
erence to environmental impact considerations in the case of what was basically a
hazardous waste disposal landfill, was improper, as was the denial of the permit for
any reason other than those related to the physical construction or defects on the
site.”
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President of the Tribunal, Sir Eli Lauterpacht, clearly understood the fair
and equitable treatment standard to be contingent on the facts of the par-
ticular case in the context of the NAFTA. The Metalclad Tribunal’s inter
pretation and application of the fair and equitable treatment obligation is
consistent with the plain meaning approach. Clearly this is why the
NAFTA Parties took such great exception to the decision.

S.D. Myers

The Tribunal in S.D. Myers, Inc. and Canada (Myers) followed short-
ly after the Metalclad Award with its Partial Award on the merits on
November 13, 2000. The merits award in the Myers arbitration will be
best remembered as the first Chapter 11 decision on national treatment.?
Although the Tribunal made an award in relation to Article 1 105, it was
not crucial to the final result of that case. However, Article 1105 decision
of the Tribunal clearly had an impact on the NAFTA Parties who drafted
part of the FTC Note of Interpretation to counter Article 1105 decision of
the Tribunal. : :

In the view of the Tribunal, the S.D. Myers case was a clear-cut
instance of nationalist protectionism by Canada. Under the guise of an
emergency measure based on health and environmental rationale, the
Canadian Minister of the Environment banned the export of PCB wastes
to the United States. As found by the Myers tribunal, the intent of the
government in closing the border was to protect and promote the
Canadian market share of domestic competitors.

S.D. Myers was one of the leading remediators of PCB waste in the US
at the time of the Canadian border closure. S.D. Myers’ US operations
were located in Ohio, just south of Cleveland. It was well placed to serv-
ice the large and mostly untouched PCB waste market in the Quebec City
to Windsor, Ontario industrial corridor. Prior to the closure of the border
by Canada, S.D. Myers had expended a great deal of resources in secur-
ing a pipeline of orders and contracts. The major competitor of S.D. Myers
in Canada, and the main proponent of the border being closed, was an
incineration facility located in Swan Hills, in northern Alberta. The sus-
pected intent of the border closure was to guarantee the Canadian mar-
ket to the local competitor. :

* 8.D. Myers, Inc. and Government of Canada, Partial Award, November 13, 2000
(Myers Award). The Tribunal included Prof, Martin Hunter, as president, Edward
Chiasson and Prof. Bryan Schwartz, :

Online: <http://naftalaw.org/> and <http:// www.appletonlaw.com /4b2myers.
htm>, respectively. .



198 Asper Review [Vol. 3

After many years of lobbying by S.D. Myers, the US Environmental
Protection Agency (EPA) finally agreed to permit the import of PCB waste
into the United States in October, 1995. This was important for 5.D.
Myers as Canadian regulations already permitted such export to the US
subject to the agreement of US authorities. However, for well document-
ed protectionist reasons, within one month of the US border opening,
Canada instituted a ban against the export of PCB wastes in November,
1995 that lasted until February, 1997. The border was then opened again
for a five month period, but was finally closed by the EPA in July, 1997
and remains closed as of the date of writing.

The Tribunal characterized the export ban instituted by Canadian
officials as an act which violated the fair and equitable treatment stan-
dard as follows:

»  the export ban was the result of protectionist
. and discriminatory intent;*
» the export ban favoured nationals over non-
" nationals;* and
*  S.D. Myers was directly prevented from “carrying
out the business they planned to undertake...”.*

The Tribunal unanimously concluded that this intentionally discrim-
inatory conduct was a breach of the NAFTA Article 1102 obligation of
national treatment. Without classifying each example of conduct as a vio-
lation of Article 1105, the majority of the Tribunal concluded that the
- above conduct also violated Article 1105. In arriving at its Article 1105
decision, the Tribunal described the content of the Article 1105 standard
as follows:

The Tribunal considers that a breach of Article 1105 occurs
only when it is shown that an investor has been treated in

= 5 0. Myers, Inc. v. Canada, Partial Award, November 13, 2000 (Myers Partial
Award) at para. 162: “The evidence establishes that CANADA’s policy was shaped
to a very great extent by the desire and intent to protect and promote the market
share of enterprises that would carry out the destruction of PCBs in Canada and
that were owned by Canadian nationals. Other factors were considered, particu-
larly at the bureaucratic level, but the protectionist intent of the lead minister in
this matter was reflected in decision-making at every stage that led to the ban.”
Also see para. 194. Online: <http://naftalaw.org/> and <http://www.appleton-
law.com fcases/Myers>, respectively.

% Myers Partial Award at para. 193.

27 Myers Partial Award at para. 193.
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such an unjust or arbitrary manner that the treatment rises
to the level that is unacceptable from the international per-
spective. That determination must be made in the light of
the high measure of deference that international law gener-
ally extends to the right of domestic authorities to regulate
matters within their own borders. The determination must
also take into account any specific rules of international law
that are applicable to the case.®

The Tribunal further notes, with respect to the fair and equitable
treatment standard, that:

In some cases, the breach of a rule of international law by a
host Party may not be decisive in determining that a foreign
investor has been denied “fair and equitable treatment”, but
the fact that a host Party has breached a rule of interna-
tional law that is specifically designed to protect investors
will tend to weigh heavily in favour of finding a breach of
Article 1105.*

On its face, it would not seem contentious that the type of intention-
al and openly protectionist and discriminatory conduct faced by S.D.
Myers could also be characterized as a breach of the fair and equitable
treatment obligation. S.D. Myers relied on Canadian regulations which
stated clearly that if the US EPA permitted imports of PCB waste, Canada
would permit those exports. Local competitors were clearly aware that
S.D. Myers was in a position to secure a large share of the market, much
as it did in the US, and the Canadian competitors were successful in con-
vincing government officials to close the border for illegitimate reasons.
The Myers case is an example, much like Metalclad, of a breach of the
legitimate expectations of a foreign investor in establishing and operating
its investment, as well as arbitrary and discriminatory conduct by gov-
ernment officials.

However, there was clearly a division in the Myers Tribunal concern-
ing whether the conduct of the Canadian officials rose to the level that
would also breach Article 1105. The majority concluded that “on the facts
of this particular case the breach of Article 1102 essentially establishes a
breach of Article 1105 as well.”™

* Myers Partial Award at para. 263.
#® Myers Partial Award at para. 264.
* Myers Partial Award at para. 266.
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In its analysis of Article 1105, the majority of the Myers Tribunal
adopted the views of F.A. Mann concerning the “breadth” of the fair and
equitable treatment standard as going “...much further than the right to
most-favoured-nation and to national treatment.” The F.A. Mann guote
relied on by the majority goes on to state, with respect to the fair and
equitable standard, that:

... S0 general a provision is likely to be almost sufficient to cover
all conceivable cases, and it may well be that provisions of the
Agreements affording substantive protection are not more than
examples of specific instances of this overriding duty.*

Alithough not quoted by the Myers Tribunal, it is important to note that
F.A. Mann expands in his description of the scope of the standard by stat-
ing that:

The terms “fair and equitable treatment” envisage conduct
which goes far beyond the minimum standard and afford
protection to a greater extent and according to a much more
objective standard than any previously employed form of
words. A Tribunal would not be concerned with a minimum,
maximum or average standard. It will have to decide whether
in all the circumstances the conduct in issue is fair and
equitable or unfair and inequitable. No standard defined by
other words is likely to be material. The terms are to be
understood and applied independently and autonomously.*

Even though the Myers Tribunal acknowledged that the statement by
F.A. Mann may be an over-generalization, the majority accepted this state-
ment in support of their view that, in the specific facts of the case, the
overt and intentional national treatment breach could be construed to also
be a breach of the fair and equitable treatment obligation.

In a direct response to this element of the Myers Partial Award, the
NAFTA FTC Note of Interpretation included the interpretation that (at
para. B(3)):

3. A determination that there has been a breach of another
provision of the NAFTA, or of a separate international agree-

31 Myers Partial Award at para. 265 quoting F.A. Mann, “British Treaties for the
Promotion and Protection of Investments” (1981) 52 BYIL 241 at 243-244.
% Mann at 244.
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ment, does not establish that there has been a breach of
Article 1105(1).

The FTC Note of Interpretation appears to be an over-reaction by the
NAFTA Parties to the Myers Partial Award. A close reading of the award
makes it clear that the majority of the Tribunal sought merely to confirm
the fairly obvious conclusion that the facts that support a breach of
another investment obligation “will tend to weigh heavily in favour of find-
ing a breach of Article 1105.”3 In particular, in the case of an overtly dis-
criminatory measure such as the PCB waste export ban, such a conclu-
sion is clearly within the criteria contemplated under the general concep-
tion of fair and equitable treatment. In other words, it is not the national
treatment breach itself that establishes the breach of Article 1105, but
the facts leading to the national treatment breach that support both
breaches.

It is difficult to definitively characterize the Myers Partial Award. On
the one hand, because the Tribunal relied upon a number of cases com-
monly cited in relation to the minimum standard, the award can be chat-
acterised as adopting the minimum standard approach of Canada.*
However, by relying on F.A. Mann’s views of the fair and equitable treat-
ment standard, one can argue that in the end result the Myers Tribunal
adopted a position squarely in the plain meaning interpretative approach.
In either case, it is clear that the conduct of the respondent was such a
patent and serious form of discrimination that the application of either
interpretive approach would have yielded the same result.

Pope & Talbot

Of all the Chapter 11 cases related to Article 1 109, the Pope & Talbot,
Inc. v. Canada (Pope & Talbot) arbitration is of particular interest as its
merits and damages awards were made before and after the announce-
ment of the FTC Note of Interpretation, respectively.?

The awards of the Pope & Talbot Tribunal concerning Article 1105

* Myers Partial Award at para. 236

* As the Pope & Talbot Tribunal assessed in its second Merits Award at para. 113,
footnote 108.

* Pope & Talbot v. Canada, Award on the Merits of Phase 2, April 10, 2001 (Pope
Merits Award), and Award in Respect of Damages, May 31, 2002 (Pope Damages
Award). The Tribunal members inciuded: Lord Dervaird, as president, Murray
Belman and Judge Benjamin Greenberg.
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were made in relation to acts of governmerit officials that arose in the con-
text of the arbitration process. The Tribunal found that, in reaction to the
submission of the Investor’s NAFTA claim, Canada initiated a process
that resulted in an extensive audit of the financial and operational
records related to its export of softwood lumber under the softwood lum-
ber export control regime established by Canada in response to the
Softwood Lumber Agreement {SLA). Pope & Talbot was in the business
primarily of exporting softwood lumber to the United States and the quota
allocation provided to it under the regime was critical to its ongoing oper-
ations. The fundamental basis of the Investor’s NAFTA claim was its con-
cern about its inexplicable reduction of its quota over the first three years
of the SLA. The conduct of Canada with respect to what was called the
“yerification episode” appears to have justified those concerns.

In the Tribunal’s assessment, government officials made specific
efforts to intimidate the claimant through threats and misrepresentation
concluding that the actions of officials “would shock and outrage every
reasonable citizen of Canada; they did shock and outrage the Tribunal.”*
The following types of conduct by Canada concerning the “verification
episode”™ were deemed to breach the fair and equitable treatment obliga-
tions of Article 1105:

« acting beyond the scope of lawful authority;*

+ repeated threats to reduce or cancel softwood
umber quota that would have effectively closed
the Investment’s operations in Canada;*

« denial of reasonable requests for pertinent
information;* and

% Pope Damages Award at 68-69.

¥ Paope Merits Award at paras. 156-181.

8 When requested by the Investor to provide the legal basis of its authority to require
verifications in the first place, Canada “refused to provide any kind of legal justification,
relying instead on naked assertions of authority...” Pope Merits Award at para. 174.

® Canada relied on “threats that the Investment’s allocation could be cancelled,

reduced or suspended for failure to accept verification.” Pope Merits Award at para.

174. The Tribunal also notes that officials made recommendations to the Minister to
cancel or reduce Pope & Talbot’s quota based on numercus misrepresentations as to
the conduct of Pope & Talbot. At one point, officials even suggested to the Minister that
Pape & Talbot had acted criminally. Pope & Talbot Merits Award at paras. 177-179.

“ After conducting the verification review, Canada refused to provide the report arising
out of the verification process to the Investor. The Tribunal concluded that Canada
appeared to be “... more devoted to ctching the Investment in further errors than to its
professed aim of assuring tht accurate data be used by the [government officials] in
administering the Regime.” Pope Ments Award at para. 179.
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* misrepresentations to the investor.*

The Pope & Talbot Tribunal’s decision on Article 1105 was controver-
sial, not only because the Tribunal adopted a subjective plain meaning
interpretative approach in complete rejection of the submissions of the
NAFTA Parties, but it also reinterpreted Article 1105 as providing obliga-
tions equivalent to an additive provision based on an application of the
most-favoured-nation principle. It was the Pope & Talbot Tribunal’s con-
clusion that the additive provision provided a higher standard of treat-
ment than the inclusive construction of Article 1105. In the Tribunal’s
view, the additive construction supported the plain meaning approach
that the fair and equitable treatment standard was free of any threshold
that might be applicable to the evaluation of measures under the mini-
mum standard of treatment. The standard to be applied was the idea of
fairness under ordinary standards applied in the NAFTA countries.

As suggested above, it was not necessary for the Pope & Talbot
Tribunal to conflate the additive type provision with a plain meaning
interpretive approach in light of the fairly flexible inclusive construction
of Article 1105. But by merely adopting the plain meaning approach, the
Pope Tribunal was heading for more controversy. The NAFTA Parties
reacted in dramatic fashion to the Pope & Talbot April 2001 merits deci-
sion on Article 1105 with the FTC Note of Interpretation two months later.
Directly mirroring the wording of the Pope Tribunal, the FI'C Note of
Interpretation indicated the displeasure of NAFTA Parties stating (at para.
B(2)):

2. The concepts of “fair and equitable treatment” and “full
protection and security” do not require treatment in addition
to or beyond that which is required by the customary inter-
national law minimum standard of treatment of aliens.

** One of the “sticking points” of the verification process was that Canadian offi-
cials refused to conduct the review at the head offices of Pope & Talbot in
Portland, Oregon. Although officials asserted repeatedly that they had no author-
ity to conduct verifications outside Canada, no “regulation, policy or other credi-
ble basis for that proposition” was produced to the Tribunal. The Tribunal
assessed that “...what comes through the communications is, instead, [Canada’s]
imperious insistence on having its way.” Pope Merits Award at para. 172, 173,
Also, as noted by the Tribunal, at the same time Canada asserted its legal author-
ity to require a verification review, internal memoranda were provided to the
Minister indicating that officials had doubts as to this legal authority. Pope Merits
Award at para. 175.
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Not only did the NAFTA Parties reject the Pope Tribunal’s additive
interpretation of Article 1105, they made it clear that fair and equitable
treatment in future cases would have to be interpreted as being the same
as the minimum standard of treatment of aliens, presumably as found in
the pre-World War II standard applied in cases like Neer.

Although the issue of retroactivity was clearly a matter before the
Pope Tribunal because of the unusual timing of the FTC Note of
Interpretation during the damages phase of the arbitration, the Tribunal
accepted that it was obliged to assess the impact of the Note of
Interpretation on its prior findings under Article 1105.

The other issue that provided an additional irritation to the NAFTA Parties
was the Pope Tribunal’s obiter dicta decision that the FTC Note of
Interpretation was in form and substance an amendment of Article 1105, and
not a proper interpretation. The Pope Tribunal arrived at this conclusion pri-
marily as a result of its review of some forty negotiating drafts of Article 1105.%

In the end result, for the purposes of its Damage Award, the Pope
Tribunal applied Canada’s 1926 Neer minimum standard test to the facts
already established in the Merits Award. In the Pope Tribunal’s view,
whether you applied the additive interpretation with its implicit plain
meaning approach or the customary minimum standard approach of the
FTC Note of Interpretation, the serious character of the facts supported
the conclusion that Article 1105 had been breached.®

2. Post-FTC Note of Interpretation

Since the announcement of the FTC Note of Interpretation, the
Chapter 11 Tribunals in the Mondev and ADF arbitrations have adjusted
to the shifting of Article 1105 from an inclusive provision to one explicit-
ly based on the customary international minimum standard of treatment.
Although none of these Tribunals have followed the lead of the Pope &
Talbot Tribunal in questioning the legitimacy of the FTC Note of
Interpretation, there has been an implicit challenge to the NAFTA Parties’
attempt to narrow the scope of Article 1105.

Although both Tribunals dismissed the claims of the investor, the

“ Pope Damages Award at para. 47.

43 Note that again by way of dicta, the Pope Tribunal rejected Canada’s “static con-
ception of customary international law,” and its reliance on the Neer decision,
concluding that the customary international minimum standard had evolved
since 1926 to include the modern fair and equitable treatment standard. This evo-
lution of customary law has occurred through state practice, such as in the prac-
tice of states now represented in the now over 1,800 BITs in existence. Pope
Damages Award at paras. 58-65.
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Mondev and ADF Tribunals refused to adopt the NAFTA Party position
and equate the fair and equitable treatment standard with the Neer and
other pre-World War II “minimum standard of treatment” decisions. The
flexibility inherent in the plain meaning interpretive approach has been
preserved in these subsequent awards in the face of the FTC Note of
Interpretation. However, these post-FTC Note of Interpretation awards
have attempted to accommodate the position of the NAFTA Parties by
insisting on a more objective basis for the plain meaning approach.

Mondev

Although decided on the basis of Article 1 105, the October 11, 2002
decision of the Tribunal in Mondev International Ltd. v. United State of
America (Mondev)* is the first Chapter 11 award decided on a classic cus-
tomary international law denial of justice claim. The facts of the case con-
cern an investment in a commercial real estate development in Boston
made by a Canadian investor and the subsequent judicial treatment
related to the breach of the development contract by the City of Boston.
Although the Tribunal did not find a violation of Article 1105, the award
is valuable for its analysis of the Pope & Talbot decision and its general
comments about the fair and equitable treatment standard.

For example, with respect to NAFTA Parties’ reliance on the Neer deci-
sion as the basis of the international minimum standard, the Mondev
Tribunal distinguished Neer as a case relating to the “duty of protection
against acts of private parties affecting the physical security of aliens”
and as not providing a standard of treatment “where the issue is the
treatment of foreign investment by the state itself.” In addition, the
Mondev Tribunal concurred with the Pope Tribunal that Article 1105, and
in particular the fair and equitable treatment standard, is evolutionary
and not restricted to the historical conception of the minimum standard
of treatment. The Tribunal stated:

To the modern eye, what is unfair or inequitable need not

equate with the outrageous or the egregious. In particular, a
state may treat foreign investments unfairly and inequitably
without necessarily acting in bad faith.* :

“ Mondev International Ltd. and the United State of America, Award, October 11,
2002 (Mondev Award). The panel included: Sir Ninian Stephen (President),
Professor James Crawford, and Judge Stephen M. Schwebel,

* Mondev Award at para. 115. The ADF Tribunal agreed with this conclusion, see:
ADF Awaid at para. 181. :

** Mondev Award at para. 116. Also see para. 123.
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In its Damages Award, the Pope Tribunal suggested that the state
practice evidenced by over 1,800 BITs supported the conclusion that the
fair and equitable treatment standard has become customary interna-
. tional law and has evolved since 1926.” The Mondev Tribunal supported
and added to that analysis by pointing to the positions of the NAFTA
Parties as evidence of the opinio juris sufficient to confirm that the fair
and equitable treatment standard is indeed an existing element of cus-
tomary international law.*

With respect to the content of this customary international law, the
Mondev Tribunal confirmed the fact dependent nature of a determination
of what is unfair and inequitable, but that a Tribunal “may not simply
adopt its own idiosyncratic standard of what is “fair” or “equitable”, with-
out reference to established sources of law.”” Although the fair and equi-
table treatment standard was not at issue in the final result of the
Mondev Award, the observations of the Tribunal were cited with approval
and adopted by the Tribunal in ADF, as discussed below.

ADF

The January 9, 2003 award of the Tribunal in ADF Group Inc. and
United States of America (ADF Award) is the most recent final award of a
NAFTA Tribunal addressing the fair and equitable treatment standard.

The facts of the ADF case relate to a highway interchange construc-
~ tion project in Virginia, approximately 20 miles south of Washington D.C..
ADF, a Canadian company, was the successful bidder for the sub-con-
tract to provide custom-built steel girders for the project. ADF proposed
. to use US steel for its contract but carry out some of the fabrication work
on the steel at its Canadian facilities. The contractors were advised by the
Virginia Department of Transport that the steel would not, as a result of
the Canadian fabrication work, conform with Buy America requirements
under Federal US law. At great expense to ADF, the steel was fabricated
elsewhere and ADF met the terms of its contract.®

ADF made claims against the US, challenging the Buy America
requirements pursuant to the NAFTA Articles 1102, 1103, 1 106 and
1105. In the end the Tribunal rejected all of ADF’s claims. The arguments

. *" Pope Damages Award at para. 62.
s Mondev Award at paras. 110-113, 122,
* Mondev Award at paras, 118-119.
% ADF Group Inc. and United States of America, Award, January 9, 2003 at 20-
26 (ADF). The panel include distinguished arbitrators Carolyn B. Lamm, Professor
Armand deMestral with Judge Florentino P. Feliciano as the President of the
Tribunal, online: <http:/ /www.state.gov/documents/organization/ 16586.pdf>.
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of ADF concerning Article 1105 fell squarely in the camp of those
claimants advocating a broad plain meaning of international law and that
“fair and equitable treatment” is a general obligation found under inter-
national law. The Investor claimed that the Buy America provisions at
issue were “per se unfair and inequitable within the context of NAFTA”.
Other arguments included allegations of failure to control the discretion
of the relevant government agency, arbitrary government conduct from
ignoring “legitimate expectations” derived from court decisions and deci-
sions of agencies on Buy America policies, and a direct challenge of the
manner in which the measure itself was adopted by the government,®

Contemporaneously with the disputing parties’ written submissions,
the FTC Note of Interpretation was issued in the summer of 2001. In its
response to the FTC Note of Interpretation, ADF argued that the
Interpretation was in fact an amendment and could be disregarded by the
Tribunal, despite its admitted binding nature. They also adopted an
interpretation similar to that of the Pope & Talbot Tribunal by making
arguments under NAFTA Article 1103 concerning most-favoured nations
treatment and the effect of other investment treaties on the interpretation
of Article 1105. ADF argued that, since the provisions equivalent to
Article 1105 in the US BITS with Estonia and Albania provided separate
obligations of fair and equitable treatment from “international law”, the
NAFTA Article 1103 would ensure that ADF also receive this better level
of treatment.®

The US argued in response that the Investor’s position rested on the
premise that Article 1105 is a “subjective and intuitive standard
unknown to customary international law”** and that a claim of a violation
of Article 1105 must demonstrate that the measures in question are
incompatible with “a specific rule of customary international law.” After
much discussion, the ADF Tribunal concluded that the Investor had not
sustained its claim under Article 1105, but also did not accept the posi-
tion of the United States that a Article 1105 claim must be based on a

* ADF Award at para. 72, citing para. 249-255 of the Investor’s Memarial. Also,
. see ADF Award paras. 187-192 where the Tribunal rejects each of these argu-
ments, '

% ADF Award at para. 177.

% ADF Award at paras. 75-80.

* ADF Award at para. 102, citing the Respondent’s Counter-Memorial at 34-35.
Note that the US did not say that such a standard is unknown to treaty law as
clearly many BITs include additive provisions that are open to the application of
a subjective plain meaning interpretive approach.

** ADF Award at para. 103, citing the Respondent’s Counter-Memorial at 51.
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specific rule of international law.
The ADF Tribunal carefully addressed the issue of whether there

exists in current customary international law,

. a general and autonomous requirement (autonomous,
that is, from specific rules addressing particular, limited,
contexts) to accord fair and equitable treatment and full pro-
tection and security to foreign investments.>®

The ADF Tribunal did not accept that an “autonomous requirement ...
to accord fair and equitable treatment” existed, but seemed to accept the
existence of a general customary obligation. It based this conclusion part-
ly on the observation that:

.. the structure and content of the customary international
law minimum standard of treatment has not been adequate-
ly litigated, and neither the Investor nor the Respondent has
been able persuasively to demonstrate the correctness of
their respective contentions.¥

While agreeing with the Mondev Tribunal that the proliferation of BITs
with Article 1105 type clauses could certainly support a view that this
area of customary international law has expanded beyond the Neer case,
the ADF Tribunal did not go so far as to say what that expansion entails.
The ADF Tribunal cited Mondev as follows: ,

.. Mondev went on to say that:

“x x X. At the same fime, Article 1105{1) did not give
a NAFTA Tribunal an unfettered discretion to decide

for itself, on a subjective basis, what was “fair” or
“equitable” in the circumstances of each particular

case. While possessing a power of appreciation, the
United States stressed, the Tribunal is bound by the
minimum standard as established in State practice
and in the jurisprudence of arbitral Tribunals. [t may
not simply adopt its own idiosyncratic standard of

% ADF Award at para. 183. In addition, the ADF Tribunal indicated it was not pre-
pared to address the issue of whether the FTC Note of Interpretation was an
“interpretation” or an “amendment”. Unlike the Pope & Talbot Tribunal, the ADF
panel found the assures of the NAFTA Parties that the Note of Interpretatmn was
not an amendment to be sufficient. See ADF Award at para. 177.

57 ADF Award at para. 183.
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what is fair’ and ‘equitable’ without reference to
established sources of law.”(Emphasis added)

We understand Mondev to be saying - and we would respect-
fully agree with it - that any general requirement to accord
“fair and equitable treatment” and “full protection and secu-
rity” must be disciplined by being based upon State practice
and judicial or arbitral caselaw or other sources of custom-
ary or general international law.%

The important conclusion of the ADF and Mondev Tribunals is the
recognition of the existence of a general requirement to accord fair and
equitable treatment under customary international law. However, both
Tribunals recognized that such a general requirement cannot be an
excuse for subjective discretion by a Tribunal. A claim of fair and equi-
table treatment is not autonomous and must be made based on argu-
ments grounded in the accepted sources of international law, including
judicial and arbitral caselaw.

In assessing the various claims of the Investor, the ADF Tribunal set
out the following test of this general requirement to provide fair and equi-
table treatment:

. are the U.S. measures here involved inconsistent with a
general customary international law standard of treatment
requiring a host State to accord “fair and equitable ireat-
ment” and “full protection and security” to foreign invest-
ments in its territory?>

Following that test, the ADF Tribunal outlined certain typ.es of con-
duct that could result in a breach of the general fair and equitable treat-
ment standard obligation, such as:®

* if a measure can be characterized as “idiosyn
cratic or aberrant and arbitrary” in the context of
similar measures in other countries’ domestic
laws;%t

* ADF Award at para. 184.

*® ADF Award at para. 186.

® ADF Award at paras. 187-192.

* In ADF, the Tribunal observed that the domestic content and requirements for
performance in governmental procurement are comimon to all three of the NAFTA
Parties, as well being found in the internal legal systems of many states. ADF
Award at para. 188,
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¢ a breach of legitimate expectations;®
» acting beyond scope of lawful authority;* and
» an administrative decision that is “flawed by arbi

trariness”.%*

The ADF and Mondev Tribunals’ objective version of the plain mean-
ing approach is a clear rejection of the NAFTA Parties’ attempts to read
down the fair and equitable treatment standard as part of an historical
minimum standard rooted in caselaw from another era. The ADF
Tribunal has sought to assure that the general requirement to accord fair
and equitable treatment under customary international law is based on
objective examples of such conduct from case law and the sources of
international law.

CME and Lauder

A brief mention of the CME® and Lauder® arbitrations is useful
because these two cases followed closely on the heels of the FT'C Note of
Interpretation and were part of the context in which the Pope, Mondev

%2 For example, if authorized officials made misleading representations,. relied
upon by an investor, concerning the relevance or applicability of prior judicial or
administrative rulings; or if such officials refused in a “grossly unfair or unrea-
sonable” manmer to follow or apply such rulings. ADF Award at para. 189.
& ADF Award at 190: “... something more than simple illegality or lack of author-
ity under the domestic law of a State is necessary to render an act or measure
inconsistent with the customary international law requirements of Article
1105(1).” The ADF Tribunal made this statement in the context of the Investor’s
claim that the agency in question acted without or in excess of its authority. T. he
Tribunal confirmed that it was not sitting as a court of appeal of domestic law,
citing similar comments made by Tribunals in other NAFTA Chapter arbitrations:
Mondev, Azinian, Myers and Karpa. See: ADF Award at footnote 182.
s ADF Award at para. 191. For example in the granting of a waiver. Such arbi-
trariness could be shown if:
» other companies receive such a waiver while the
investor does not, or
+ the requirements of the law are finely “tailored” so that
only a particular domestic competitor could comply
with legal requirements; and
+ the “application” of the domestic measure imposes
“extraordinary costs or other burdens on the Investor”
not also imposed on others in the application of the
measures.
& Online: <http:/ /www.cetv-net.com/ne/articlefiles/ 439-lauder-cr_eng.pdf>
s Online: <http:/ /www.cetv-net.com/ne/articlefiles/439-cme-cr_eng.pdf-
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and ADF Tribunals made their decisions on the fair and equitable treat-
ment standard. The two decisions also provide an interesting contrast to
the Chapter 11 awards.

Both the CME and Lauder arbitrations related to the same fact pat-
tern but were brought under two separate BITs. In each case, a claim
alleging a breach by the Czech government of fair and equitable treatment
obligations was at the forefront. Interestingly, on the same facts, the
Tribunal in CME v. Czech Republic (CME), with its place of arbitration in
Stockholm, found for the claimant and the other Tribunal, in the Lauder
v. Czech Republic case (Lauder}, with its base in London, rejected the
Investor’s claims.

The BITs in both cases included typical additive clauses of the fair
and equitable treatment standard. Both Tribunals appear to have appiied
a fairly basic view of the plain meaning approach to the fair and equitable
treatment standard. The Lauder Tribunal, which rejected the Investor’s
claims of unfair treatment, goes on to explain that: ... in the context of
bilateral investment treaties, the fair and equitable’ standard is subjec-
tive and depends heavily on a factual context.”s Moreover, the Tribunal
recognized that:

Fair and equitable treatment is related to the traditional stan-
dard of due diligence and provides a ‘minimum international
standard which forms part of customary international law’.5

In its rejection of the Investor’s claims, the Lauder Tribunal cited
three examples of government conduct that could be considered to be a
breach of the fair and equitable treatment standard:

1) discrimination against the claimant in favour of nationals;
2) reversal of prior express permissions; and
3) malicious misapplication of the law.

" Not dissimilarly to Lauder, the CME Tribunal states that:

The standard for actions being assessed as fair and equi-
table are not to be determined by the acting authority in
accordance with the standard used for its own nationals.
Standards acceptable under international law apply...™

¥ Lauder at para. 292,
® Lauder at para. 292.
¥ Lauder at para. 291.
® CME at para. 611,
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The CME Tribunal refers specifically to two basic types of conduct as
breaching the fair and equitable treatment obligations of the BIT:

* the “intentional undermining of the claimant’s
investment™;” and

« the “..evisceration of the arrangements in reliance
upon... [which] the foreign investor was induced to
invest.”™

Even though the CME and Lauder Tribunals made their awards in the
midst of the interpretation controversies involving Article 1105, there
appears to have been no acknowledgement of the battle lines that had
been drawn between the two interpretive approaches to fair and equitable
treatment - plain meaning versus the historical minimum standard.
Perhaps this is due to the fact that the relevant fair and equitable treat-
ment provisions followed the additive model and the Tribunals seemed to
both implicitly recognize that the subjective plain meaning approach
applied to that type of provision. Although the two Tribunals arrived at
different decisions, both of their conceptions of the fair and equitable
treatment obligation appear grounded in a conception of the standard
consistent with other authorities and the notion that governments have
an obligation to honour the legitimate expectations of foreign investors
when they make their investments.

IV. CONCLUSION

LTHOUGH THE NAFTA PARTIES persistently argued their position
that the fair and equitable treatment standard should be equated
to the historical international minimum standard of treatment,

" OME at para. 611. The CME Tribunal concludes at para. 558: “The Czech Republic,
acting through its broadeasting regulator, the Media Council, massively supported Dr.
Pelezny in his efforts to destroy CME'’s investment in the Czech Republic by eliminat-
ing CNTS as the exclusive service provider for CET 21.”

2 CME at para. 611. For example, the Tribunal notes evidence of threats by Czech reg-
ulatory authority to take away the television lcense of CME if it did not comply with
the forced revision of its license and to remove what the Tribunal termed the invest-
ment’s “safety net”. See CME at paras. 505-508, 515-516, 520. At para. 538 the
Tribunal summarizes: “The Media Council, acting on behalf of the Czech Republic, in
1996 breached the Treaty by coercing CME and CNTS into giving up legal security for
CME’s investment in the Czech Republic.” At para. 572 the Tribunal concludes that
the state Media Council had an obligation to “protect the legal arrangement which was
the basis for CME’s investment in the Czeck Republic.” Then goes on to further state
that “The Media Council ... was obligated to re-establish and secure the legal protec-
tion for CME’s investment.” (at 573}
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none of the Chapter 11 Tribunals ruling on the fair and equitable treat-
ment standard accepted those arguments. Although some will discount
the pre-FTC Note of Interpretation awards in Metalclad, Pope & Talbot
and S.D. Myers, the post-FTC awards have effectively arrived at similar
conclusions and applied the modified plain meaning interpretive
approach,

Not unexpectedly, the interpretive approach taken in ADF and
Mondev differs from, and builds on, the approaches taken in Metalclad,
Myers and Pope & Talbot. In ADF and Mondev, the Tribunals recognized
the evolution of the fair and equitable treatment standard as a modern
international law principle and have sought to articulate a more objective
standard. The present status of the development of that standard can be
summed up as follows:

* there is a general requirement to accord “fair and equitable
treatment” for investments under customary international
law;

* such a standard must be disciplined in its application by
being based upon the established sources of international
law, such as those found in Article 38 of the Statute of the
International Court of Justice;™

* the fair and equitable treatment standard is evolutionary.
The international law standard is not a static one rooted in
case law from the 1920’s. One point of agreement that can
safely be identified in the arbitral case law is that, in the
words of the UPS Tribunal:

.. the obligations imposed by customary internation-
al law may and do evolve. The law of state responsi-
bility of the 1920s may well have been superceded by
subsequent developments. it would be remarkable
were that not so.”

Similar decisions confirming the evolutionary nature
of international law have been made by the Tribunals

™ The Statute of the International Court of Justice is a part of the United
Nations Charter and the Court is the principal judicial organ of the United
Nations according to Article 92 of the U.N. Charter (ICJ Statute).

- ™ UPSv. Canada, Award on Jurisdiction, November 22, 2002, at para. 84
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in Pope & Talbot,” ADF,”™ and Mondev;”” and

» fair and equitable treatment is fact dependent. As stated by
the Mondev Tribunal: “.. a judgment of what is fair and
equitable cannot be reached in the abstract; it must depend
on the facts of a particular case.”™

Finally, the main conclusion that can be made about the fair and
equitable treatment standard is that we are still in the early days of its
development. The substantive content has yet to coalesce, however, we
now have many more case examples of government conduct that
Tribunals believe may violate the general fair and equitable treatment
standard. The common thread that has been winding its way through the
arbitral awards discussed here is the fundamental obligation of state par-
ties to honour the legitimate expectations of investors with respect to
their investments. This is consistent with the objectives of trade agree-
ments and BITs to ensure, as stated for example in the Preamble of the
NAFTA, “a predictable commercial framework for business planning and
investment”. The fair and equitable treatment standard goes to the heart
of the promise of international law to apply the rule of law to international
governmental conduct. Although we are still in the early days, one can
certainly conclude that the modern fair and equitable treatment stan-
dard, regardless of the type of clause in which it is found must be inter-
preted and applied with this objective in mind.

7 Pope Award at para. 59:

.. as admitted by one of the NAFTA Parties, and even by counsel for
Canada, there has been an evolution in customary international law
concepts since the 1920’%s. It is a facet of international law that cus-
tomary international law evolves through state practice.

and at para. 65: :

.. the "Fribunal rejects Canada’s contention on the present content of cus-
tomary international law concerning the protection of foreign property. Those
standards have evolved since 1926, and, were the issue necessary to the
Tribunal’s decision here, it would propose a formulation more in keeping with
the present practice of states.

s ADF Award at paras. 179-181.
7 Mondev Award at 114-116. At para. 123 the Mondev Tribunal concludes that:
“In these circumstances, the content of the minimum standard today cannot be
limited to the content of customary international law as recognized in arbitral
decisions in the 1920s.”
78 Mondev Award at para. 118.





