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the section could limit a large spectrum of speech, including expression which
would have value.* The dissent in Zundel argued that the right to freedom of
speech does not include the fostering of deliberate lies.*

It should be noted that Zundel was not charged under s. 319(2) of the
Criminal Code because the Attorney-General of Ontario refused to do so. The
Government feared they could not get a conviction under that provision. It was
the Holocaust Remembrance Association that initially commenced the charge
under s. 181 as a private prosecution.’”

C. Section 319(2) of the Criminal Code

Section 319(2), which prohibits the wilful promotion of hatred, was also found
to violate the freedom of expression provision in the Charter.” However, the
majority of the Supreme Court of Canada in Keegstra held it to be justified un-
der s. 1. Mr. Keegstra was a school teacher who incorporated his hate propa-
ganda into the classroom. For 12 years he taught that the Holocaust did not
happen. He vilified the Jews, describing them as “treacherous,” “subversive,”
“sadistic,” “money-loving,” “power hungry,” and “child killers.”** He alleged that
the Jewish people had “secret societies, and conspiracies, all of which were of-
fered as historical fact and not as matter of religious belief.”>* Further, Keegstra
taught that the Jewish people were responsible for most of the worlds calamities
including depressions, anarchy, chaos, war and revolutions. Most importantly,
Keegstra evaluated his students based on their ability to reproduce his anti-
Semitic views.” Note that while the maximum sentence under s. 319(2) is two
years in jail; Keegstra only received a fine of $3,000.00 following his second
trial.’

Both the majority and the minority of the Supreme Court found s. 319(2) to
have a pressing and substantial objective to protect targeted groups and the
promotion of societal cohesiveness. The area where the Court split was on the
issue of minimal impairment. While the dissent felt the Criminal Code was not
needed because of current Human Rights legislation, the majority did not be-
lieve it appropriate to limit the government to one scheme.
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The reason s. 319(2) was justifiable in a free and democratic society while s.
181 failed was because of the limited scope of s. 319(2). First, s. 319(2) only
prohibits, specifically, “the wilful promotion of hate against an identifiable
group.” The majority in Keegstra defined “wilful” as the intent to encourage ha-
tred or foresee the promotion of hatred while attempting another purpose. The
level of intent necessarily must be more than simply negligent or reckless.”
“Promotion” was defined by the Court as foreseeing, as a direct result of the ex-
pression, an increase in the hatred towards the group.”® The level of hatred
needed was that of an “intense and extreme nature that is clearly associated
with vilification and detestation.” “Identifiable group” was also defined in the
Criminal Code at s. 318(4) as “any section of the public distinguished by colour,
race, religion or ethnic origin.” This section specifically excludes private conver-
sation from its jurisdiction.*

A second factor limiting the scope of s. 319(2) are its defences enumerated
in s. 319(3). Charges under subsection (2) do not apply if:

(a) the statements are true;
(b) the accused was not making a religious argument in good faith;

(c) statements are of a subject of public interest and were made for the public
benefit and the accused had reasonable grounds to believe them to be true;

(d) the accused was, in good faith, attempting to point out, for the purpose of re-
moval, matters producing or tending to produce feelings of hatred.

A third factor is the requirement of s. 319(6) for the consent of the Attorney
General before any charges can be laid. As a result of the limited scope of s.
319(2) plus the limitations in ss. 319(3) and 319(6), the Court felt there were
enough safeguards limiting the application of s. 319(2).

A second Supreme Court decision on s. 319(2) is R. v. Andrews®' which was
released at the same time as Keegstra. In Andrews the accused belonged to a
white nationalist political organisation called the Nationalist Party of Canada.
Andrews was the party leader and Smith was party secretary. The party, in its
bi-monthly publication, wrote several racist statements including nigger go home,
Hoax on the Holocaust, Israel stinks, and Hitler was right. Communism is Jewish.
The material also argued that
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... God bestowed his greatest gifts only on the White people; that if it were God's plan
to create one ‘coffee-coloured race of humanity’ it would have been created from
Genesis’; and that therefore all those who urge a homogeneous ‘racemixed planet’ are,
in fact, working against God’s will.

The publication also denied the existence of the Holocaust, stated that minor-
ity immigrants are committing violent crimes, and advocated for the separation
of races. Overall, the material was held to be “malodorous, malicious and evil”
by the Ontario Court of Appeal, thus satisfying the hate requirement in the
Criminal Code. At trial, Andrews was sentenced to 12 months incarceration and
Smith to seven months. However, these sentences were reduced by the Court of
Appeal to three months and one month respectively. The majority of the Su-
preme Court found s. 319(2) to violate the Charter’s guarantee of freedom of
expression, but to be justified in a free and democratic society, for the same rea-
sons as in Keegstra.

Since Keegstra and Andrews there have been two other criminal cases ap-
plying s. 319(2), but they have not been heard by the Supreme Court of Can-
ada. The first is R. v. Safadi®* Safadi was found to have sent 45 letters to
churches or religious groups, police and government agencies. These letters re-
ferred to Christianity in the “most obscene and disgusting language.” Further,
all letters were intentionally marked so that the reader would think they came
from a Jewish source. They all carried the Star of David as well as slogans such
as “Long live Israel.” The trial judge held that the purpose of the letters were to
promote “detestation, enmity, ill-will and malevolence towards Jews.” This was
held to be sufficient to meet the demands of s. 319(2). The decision was con-
firmed on appeal.

The second criminal case to apply s. 319(2) was R. v. Harding.** Harding
published two pamphlets and recorded two telephone messages which were
found to wilfully promote hatred towards the Muslim community in Canada.
His material was found to target all Muslims, containing “alarming and false
allegations about the adherents of Islam calculated to arouse fear and hatred of
them in all non-Muslim people.” The content described Muslims as being a
dangerous people capable of cruel acts and violent terrorism, that they are in-
tolerant of other faiths especially the Jewish and Christian people, and that it is
the desire of the Muslim people to take over Canada. The material was held to
be sufficiently hostile to fall within the definition of “hate.” The Court would
not allow Harding to rely on any of the defences in s. 319(3) because it was

82 Andrews, ibid. at 874.
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found that he had no reasonable basis to his beliefs. In fact, Harding admitted
at trial that he did not believe any of the content of the messages.

It should be noted that in Harding only one of the two telephone messages
was held as sufficiently negative to be characterised as hateful. While the sec-
ond message was found to still be “highly offensive and distasteful,” there was
reasonable doubt if it breached the requirements of s. 319(2). The trial court in
Harding also stated that it was possible to infer the intent to promote hatred
simply through analysing the content of the message. However, this argument
has yet to be heard by the Supreme Court.

D. Does Criminal Law Control Holocaust Bashing?

Returning then to Professor Sneiderman’s classification of Holocaust bashing,
which of these forms would be in violation of the Criminal Code! For a convic-
tion to be successful, the Crown must prove beyond a reasonable doubt the in-
tent of the individual to wilfully promote hatred. Unfortunately, there is little
case-law since Keegstra to fully comprehend the scope of the law. It is certain
that expressions which trivialise or relativise the Holocaust would not be of suf-
ficient hatred to trigger the provisions of the Criminal Code. Further, these indi-
viduals could also rely on the defence of s. 319(3)(c) that they had a reasonable
belief in the truth of their statements and that they were made for the public
benefit on a subject of public interest. For those who would publish material
denying the Holocaust, it is possible that the defence of s. 319(3)(c) would fail
because of an absence of reasonable grounds to believe the information. How-
ever, for the charge to succeed, there would have to be a significant degree of
vilification towards the Jewish people and proof of the intent to promote this
hatred. Overall, it is only extreme cases of anti-Semitism that would trigger the
Criminal Code. It is not enough for the expression to be distasteful. It must be of
a sufficient degree of hatred to be a prohibited act.*

V. HUMAN RIGHTS LEGISLATION

HUMAN RIGHTS, AS ENFORCED by human rights legislation are “those funda-
mental rights to which every man or woman ... is entitled merely by virtue of
having been born a human being.” Instead of focusing on the punishment of
individuals for their actions, human rights legislation aims to promote equal op-
portunity by eliminating racial discrimination.®® Human rights legislation recog-
nises that many individuals within our society have deep-seeded, historic preju-
dices against others who they perceive as different because of their race or re-

% Keegstra, supra note 30 at 778.
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ligion. However, the purpose behind the legislation is to modify the behaviour
of individuals by preventing discriminatory actions against vulnerable groups.
The legislation is not as concerned with the presence of hatred, rather, it limits
the outward manifestation of hatred.® Human rights legislation is not as adver-
sarial as the civil or criminal courts. As a result, settlements are more often
achieved. If no settlement can be reached, then the remedies provided by hu-
man rights tribunals focus on victim compensation.”

There are many situations where a Human Rights Tribunal is a more appro-
priate forum than criminal courts to control hate propaganda. Primarily, it is
much harder to get a criminal conviction than a Human Rights Tribunal con-
viction because a criminal charge has the potential for incarceration.” McAleer
v. Canada (Canadian Human Rights Commission) is a good example of this.”
Criminal trials use the standard of proof beyond a reasonable doubt, and the
onerous rules of evidence make prosecution difficult and costly. In contrast,
human rights legislation require only the civil standard of proof of a balance of
probabilities and can apply their own rules of evidence. The evidentiary rules
used by administrative tribunals are always more liberal than those of the
Criminal Code.” Further, the Criminal Code has made hate laws specific intent
offences, which require the accused to have a mens rea the intent to discrimi-
nate against a specific person or group. In contrast, human rights legislation is
concerned with the broader effect of the statement, including effects not in-
tended but caused by the act.™ Neither the Criminal Code nor the human rights
legislation require proof of actual harm.

However, human rights legistation has many limitations. First, most human
rights legislation is designed to apply only to matters of housing, education, em-
ployment and access to public facilities. It is not designed to regulate speech in
general, because that would be deemed ultra vires by infringing upon the Federal
Government's exclusive jurisdiction over criminal law.” While this concern has
not yet been heard by the Supreme Court of Canada, Alberta human rights leg-
islation regulating speech was upheld by the Alberta Board of Inquiry in Kane v.
Church of Jesus Christ Christian-Aryan Nations (No. 3). Here it was stated that

®  See CJC supra note 11 at 57.
™ Ibid. at 85.

" Abrams, supra note 20 at 148.

2 McAleer v. Canada (Canadian Human Rights Commission), [1996} 2. F. C. 345 (Fed T.D.).
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3 Abrams, supra note 20 at 147.
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“by reinforcing prejudice or promoting latent discrimination, such expression
endangered the rights of the targeted groups to obtain equal opportunities in
employment, housing and public accommodation.”” It has also been upheld by
the British Columbia Human Rights Tribunal in CJC which concluded that
human rights prohibitions on “... ‘political’ speech by restricting expression that
is likely to expose a person or group to hatred or contempt ...” does not infringe
on federal jurisdiction.”

Second, administrative tribunals do not guarantee the same protections as
civil or criminal trials. There is no right, or even an option, to trial by jury.
There are no compulsory examinations for discovery nor pre-trial discovery of
documents. However, it can be argued that this process is compensated for by
the investigation process carried out by tribunals. In administrative tribunals
parties do not have a right to appeal but can obtain a judicial review. Adminis-
trative agencies also are not bound by their own precedent.”

A. Administrative Caselaw

It is as difficult to determine the effect of expression upon a victimised group, as
it is to determine how much the Human Rights Code® decreases the victimisa-
tion of vulnerable groups.®* At any rate, there have been several recent cases
heard by administrative tribunals on the issue of hate propaganda.

In 1990, the Supreme Court released the decision of Canada (Human Rights
Commission) v. Taylor®? at the same time as its decisions in Keegstra and An-
drews. Taylor was charged under s. 13(1) of the Canadian Human Rights Act®
for operating a telephone service which had pre-recorded anti-Semitic mes-
sages. The messages alleged a Jewish conspiracy that has control of the media
and schools, which causes everything from unemployment, laziness, and drug
use to promoting Communism and causing postal strikes.®

Section 13(1) prohibits individuals from “communicat{ing] telephonically
any matter likely to expose a person or a group to hatred or contempt on the
basis, inter alia, of race or religion.” The majority of the Supreme Court found
that s. 13(1) violated the freedom of expression guarantee in the Charter but

7 Abrams, supra note 20 at 144.

"® CJC, supra note 11 at 31.

®  Abrams, supra note 20 at 150.

8 Human Rights Act, S.C. 1976-77, c. 33; reprinted R.S.C. 1985, ¢. H6.
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8 Ross, supra note 9.

8 Human Rights Act, supra note 80 at sections 2 and 5.

8 Ross, supra note 9 at 904.
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was justified under a s. 1 analysis. The remedy given was a cease and desist or-
der, with the threat of fine and/or imprisonment for violation of the order.

A second case of a teacher making racist speech was before the Supreme
Court in Ross v. New Brunswick School District No. 15.% Although Ross was
making racist remarks on television and in published works, he never brought
his views into the classroom. Ross’s publications included allegations that “Jews
are heading a ‘great Satanic movement’ against Christians with a view to de-
stroy the Christian faith and civilisation.”® The publications also encouraged
others to condemn the Jewish people. A Board of Inquiry found that Ross’ pub-
lic statements denigrated the faith and belief of Jews, and were contrary to s.
5(1) of the New Brunswick Human Rights Act. Section 5(1) states:

No person shall ... discriminate against any person or class of persons with respect to

any accommodation, services or facilities available to the public because of race, or re-
ligion ...%

Ross’ public expressions were held by a Board of Inquiry, and affirmed by the
Supreme Court, to create a poisoned “educational environment at the school
and created an environment in which Jewish students were forced to confront
racist sentiment.”® Further, the Board reasoned that Ross’ public opinions
would likely encourage anti-Jewish sentiment among his students.* The Board
of Inquiry also found the School Board violated the New Brunswick Human
Rights Act by not sufficiently disciplining Ross. This view was also affirmed by
the Supreme Court of Canada.

The Supreme Court in Ross further affirmed several of the remedies put
forward by the Board of Inquiry that had been rejected by the New Brunswick
Court of Appeal. The Supreme Court allowed the Board to order Ross to:

(a) take an 18 month leave of absence without pay;

(b) be appointed to a non-teaching position if one became available within
18 months; and,

(c) terminate Ross’ employment should a non-teaching position not become
available or should Ross reject the position.

8 Taylor, supra note 8.
& Ibid. at 863.

8 Human Rights Act, R.S.N.B. 1973, c. H11, 5. 5(1) {rep. & sub. 1985, c. 30, 5. 7; am. 1992, c.
30, s. 5(a)].
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The Supreme Court would not affirm the Board's remedy terminating Ross’ em-
ployment should he further publish any anti-Semitic literature in the future.
The court felt this remedy to be an excessively severe limit on his freedom of
expression.

There have been no human rights cases since Taylor and Ross to reach the
Supreme Court on the issue of hate propaganda. However, there have been
several cases heard by the lower courts. The Federal Courtheard the case of
Canada (Human Rights Commission) v. Canadian Liberty Net.® An injunction
was ordered against Canadian Liberty Net using section 13 of the Canadian
Human Rights Act because they had racist telephone messages. These messages
included statements from Janice Long, wife of Aryan Nations Leader Terry
Long, Emest Zundel® and the Heritage Front. The messages denied the exis-
tence of the Holocaust and assertions that immigrants who are visible minorities
are importing crimes and problems into Canada.”” The messages suggested that
through violence these problems could be remedied. The Human Rights Tribu-
nal and the Federal Trial Court granted the injunction on the basis that the
phone messages were “... likely to expose persons to hatred or contempt by rea-
son of the fact those persons are identified on the basis of race, national or eth-
nic origin, colour or religion.” While this case was heard by the Supreme
Court, the appeal was only on the question of the Federal Court’s jurisdiction to
order the injunction.

Most recently, two cases have emerged out of the British Columbia Human
Rights Tribunal, involving the same respondent, the North Shore Free Press.
The case of Canadian Jewish Congress v. North Shore Free Press Ltd* involved a
complaint about an article in a community paper written by Doug Collins which
allegedly exposed Jewish persons to hatred or contempt in violation of the s.
7(1)(b) of the B.C. Human Rights Act.”

Section 7(1) (b} is divided into a two-part objective test. The first part of the
test is established if the “communication itself expresses hatred or contempt of a
person or group on the basis of one or more of the listed grounds.” The feelings
of hatred or contempt must be felt to the extreme, as taken from the Supreme
Court of Canada in Taylor, to the point where “unusually strong and deep-felt
emotions of detestation, calumny and vilification” are felt towards the identifi-
able group.”* The second part of the test determines if the communication is

% 11998] 1 S.C.R. 626 [hereinafter CLN].
91 See Zundel, supra note 44.

2 Human Rights Act, supra note 86 at 634.
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likely to “make it more acceptable for others to manifest hatred or contempt
against the person or the group concerned.” The tribunal found the news arti-
cles to be anti-Semitic, relating in “grossly inaccurate terms the extent of the
victimisation in the Holocaust.” Even though the article was “offensive, harmful
and mean-spirited,” the tribunal did not find that it was sufficiently full of ‘ha-
tred or contempt’ to violate the Human Rights Code.”

The second case from B.C., Abrams v. North Shore Free Press Ltd,* involved
four articles written by Collins, including the article in CJC. Expert evidence
was lead that Collins did not directly deny the Holocaust, but indirectly put
forward his anti-Semitic views by trivialising and rationalising it. The articles
were found to portray the Jews as “powerful, vindictive, and hypocritical,”
thereby exploiting several of the most virulent anti-Semitic themes.'® Individu-
ally the articles were not found to violate the British Columbia Human Rights
Code because they did not meet the extreme threshold of hate or contempt. But
when considered collectively, the repeated anti-Semitic themes in Collins arti-
cles were held to satisfy the requirements of 5.7(1) (b). The remedies granted in
Abrams were an order to stop any future publications of hate propaganda and a
fine of $2,000.00 to compensate the complainant for injury to dignity and feel-
ings of self respect. Finally, the North Shore Free Press was ordered to publish a
summary of the decision within one of its next three regular issues.

B. Does Administrative Law Control Holocaust Bashing?

Which one of Professor Sneiderman’s classifications of Holocaust bashingwould
violate human rights legislation? Of course, it is easier to obtain a conviction in
an administrative tribunal because of the lower standard of proof and less oner-
ous rules of evidence. Most importantly, Human Rights convictions are much
easier to achieve because there is no requirement to prove the intent to pro-
mote hatred. However, it is likely that any subtle form of Holocaust trivialisa-
tion or relativisation would not merit analysis from a Human Rights Tribunal.
Similar to the Criminal Code, the tone of the message is truly the key factor.
Denying the Holocaust does not necessarily discriminate against Jewish people
by the definition of Canada’s Human Rights Code. The common elements of
human rights legislation are: i) a message of detestation sufficient to be hateful
and ii) the message motivates others to hate the identifiable group. Further,
these elements must be met in a form of expression that falls under the jurisdic-
tion of the Human Rights Code. The Canadian Human Rights Code prohibits
these expressions on phone-messages, and provincial Human Rights Codes pro-

9 CJC, supra note 11 at 113-117.
% Abrams, supra note 20.
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hibit the expressions in the context of providing housing, education, employ-
ment and access to public facilities. Thus, while human rights convictions are
easier to obtain, they only apply to a limited scope of activity.

VI. Wy CRIMINAL LAWS AND HUMAN RIGHTS LEGISLATION
SHOULD CO-EXIST

ARGUABLY THE MOST EFFICIENT WAY to control hate propaganda is to have the
two schemes co-exist. This would allow their different emphases to apply to the
broadest range of cases. The Criminal Code punishes past wrongs, acting retro-
actively, restricting individual rights and liberties in order to protect society as a
whole."' In contrast, human rights legislation operates in a pro-active manner,
influencing future actions of parties.'” Human rights legislation increases the
rights of individuals and increases their freedoms. ™

Another reason is that parties often fear they lack the evidence needed to
ensure a criminal conviction. Alternatively, an acquittal may wrongfully be seen
as validating the hate message put forward by the accused.’ As a result, having
a second option in a Human Rights Tribunal, which has lower requirements for
a conviction, is a convenient alternative.

A third reason why the two schemes should co-exist is the difference in the
remedies provided by each. Charges emerging out of criminal law show society’s
distaste for the past act. Remedies include incarceration, fines, probation and
other criminal dispositions. In contrast, administrative tribunals can be much
more flexible in their remedies, finding specific, creative solutions to the prob-
lems brought before them.'® Not only can tribunals order the accused to stop’
publishing hate propaganda, they can require the accused to ameliorate the ef-
fect of the hate propaganda. Administrative tribunals can also award costs.'®

Examples of the differences in the remedies between the two tribunals can
be seen in Keegstra and Ross, two cases where school teachers were making anti-
Semitic comments. Although Keegstra was found guilty and fined under crimi-
nal law, he could go back and resume his teaching job the next day. It was only
within the discretion of the school board to determine whether or not to termi-
nate his employment. In contrast, Ross was also a teacher whose anti-Semitic
remarks were made outside the classroom. Nevertheless, the Human Rights

91 CJC, supra note 11 at 36.

192 Abrams, supra note 20 at 146.
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194 Abrams, supra note 20 at 147.
195 Ibid. at 127.
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Tribunal found him guilty of inciting hate and made a remedial order that Ross
could no longer teach in a classroom.'”

VII. CONCLUSION

IN BOTH THE CRIMINAL CODE and human rights legislation, Canada has enacted
rules for society limiting freedom of speech in order to protect identifiable
groups from hate propaganda. While all of these legislative enactments were
found to violate the Charter’s guarantee of freedom of expression, all but one
were held by the Supreme Court of Canada to be justifiable in a free and demo-
cratic society. This is because Canada recognises the need to balance the right
of an individual to express oneself with the needs of a democratic society to
protect its vulnerable groups.

The Jewish community has historically been subject to hate propaganda. An
analysis of the case-law from both the Criminal Code and human rights legisla-
tion, shows the tone of the message, more than the content, determines the
ability to find a violation. Both the Criminal Code and human rights legislation
have very high thresholds in their definition of “hate.” Only those expressions
which vilify and detest the identifiable group are sufficient to merit a charge
under these legislative schemes. In order to achieve the desired balance be-
tween protection of vulnerable groups and free speech, the Supreme Court of
Canada has ruled that distasteful speech is not sufficient. As a result, on its face
Holocaust bashing on its own is not prohibited. It is the hateful tone of the mes-
sage, and how it has been disseminated to the public, that will determine if it is
a prohibited act.

In the case where the hate propaganda could reasonably be considered
hateful and have the effect of victimising identifiable groups, the appropriate
scheme must be selected. The Criminal Code is designed to punish previous acts
with fines and imprisonment. It is also society’s most severe statement showing
its detestation of certain conduct. However, Criminal Code convictions are diffi-
cult to obtain, because the crime must be proven beyond a reasonable doubt,
including the intent to promote hate to the public. In contrast, administrative
tribunals have less onerous standards of proof and evidentiary requirements.
Further, their remedies are very flexible and can be customised to minimise the
effect of the victimisation. These remedies include injunctions against further
propaganda, forcing a teacher out of the classroom, or ordering a newspaper to
publish a summary of the Human Rights Tribunal’s decision. Since the Criminal
Code and human rights legislation apply to different situations and have differ-
ent strengths and weaknesses, they are both useful tools against the dissemina-
tion of hate. Considering the creative solutions available to Human Rights Tri-

197 Abrams, supra note 20 at 146.
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bunals, however, their utilisation ought to become more prevalent in dealing
with hate propaganda.






