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benefits,'™ an obvious departure from the usual policy requiring the sponsor’s
ten year undertaking of support. Regardless of the strength of the proposed
arrangements, the person with a disability cannot “opt out” of public health care
and social service systems. That is, the state will not permit the family to assume
the responsibility that the state insists upon if the new immigrant is able.

I am not, however, suggesting that the test for admissibility be whether the
sponsor or applicant can guarantee the necessary financial means, so that the
family could opt out of the public health care and social services systems.
Clearly this would allow wealthy families to bring their disabled family members
when poorer families could not. My point is that there is a more fundamental
rejection of people with disabilities than the economic rationale would suggest.
Even when a family provides good evidence that it will not burden the public
purse, Canada is unwilling to accept the person with a disability. The elasticity of
family ideology, and the distinction between the private and public,
demonstrates how people with disabilities “... often inhabit a unique space that
hovers stateless, somewhere between the private and public sphere while they
remain a burden in both.”'®

V. PROPOSED CHANGES: WILL THEY MAKE A DIFFERENCE?

DURING THE 1990S THERE have been two significant proposals to alter the medical
inadmissibility provisions: the un-proclaimed 1992 amendments and
recommendations contained in Not Just Numbers. First, | argue that the medical
and economic models continue to underpin the 1992 amendments. As a result
they are no improvement for families with a disabled relative. Secondly I would
encourage the government to adopt of the central recommendation in Not Just
Numbers, the elimination of the excessive cost provision for spouses and
dependants. While this major recommendation would be a welcome step, the net
effect would still be uncertain.

A. 1992 Amendments

As amended, s. 19(1) would make inadmissible:

(a) persons who in the opinion of a medical officer concurred in by at least one other
medical officer, are persons

(i) who, for medical reasons, are or are likely to be a danger to public health or to
public safety, or

1% Brito v. Canada (Mnister of Employment and Immigration), [1993] LA.D.D. No. 30 online: QL
(IMRE); Choi, supra note 40.

195 H. Meekosha & L. Dowse, “Enabling Citizenship: Gender Disability and Citizenship in
Australia” (1997) 57 Feminist Rev. 49 at 56.
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(i)) whose admission would cause or might reasonably be expected to cause
excessive demands, within the meaning assigned to that expression by the
regulations, on health or prescribed social service;

“Excessive demand” would mean:

(a) in the case of an immigrant, demands that the immigrant may reasonably be
expected to make on health services and social services referred to in s. 22.01, the costs
of which, as determined in accordance with the applicable costs or standardized
methodology set out in the Medical Officer’s Handbook would, in the five years
following the medical examination of the immigrant, exceed five times the average

annual per capita costs in Canada of health services and social services referred to in

that section, as set out in that Handbook.!®

The new criterion for medical exclusions would place each person in a diagnostic
category and project an individual’s five-year potential cost to health and social
services on the basis of the category. Using a standard technique of health care
economics, a statistically “modal Canadian” consumer of the health care and
social services system would be used as the starting point to decide whether the
prospective immigrant is expected to consume too great a share of scarce
resources.

The amendments were introduced for two reasons: to clarify the phrase
“excessive demands,” and to address the obvious possibility that s. 19(1) (a) (i) of
the Act violates s. 15 of the Charter by its use of “disability.” In responding to
criticism that medical officers had too much discretion and power in the system,
the individual physician would have a restricted role in assessing the question of
excessive demand. “Excessive demand” would be a standard tabulation by
diagnosis. While reducing the discretion of the individual doctor may go some
way in promoting consistent standards, the standardisation does nothing to
remove the systemic impediments for families sponsoring relatives with a
disability. In the new system medical categories would be absolutely decisive, so
the nuances of the individual situation would be irrelevant. Particularly in cases
of intellectual disability, the new system would be even more exclusionary than
the current scheme because diagnosis would be the only factor relevant to the
question of excessive demands, a situation reminiscent of the pre-1976 versions of
the Act. In Litt v. Canada (Minister of Citzenship and Immigration),'” a case of an
adult dependent with an intellectual disability, the Federal Court found that there
was no reasonable expectation that the applicant would make excessive demands
on public services because there was no evidence that family support was likely to
break down. Under the new scheme the degree of family support may not have
any effect.

1% Immigration Act, supra note 41.
17 (1995), 26 Imm. L.R. (2d) 153 (F.C.T.D.).
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In the new system, Canada would quantify the limits in public spending that
would be devoted to an immigrant with a disability. Even at a purely economic
level, however, it would be inadequate to assess social spending solely on a cost
basis. Not spending money in the area of family unification may also have costs.
For example, excluding a family member with a disability from Canada may result
in costs related to health of, or work interruption of, the Canadian sponsor. In
other words, any associated costs of family unification should be evaluated as a
necessary social investment, the lack of which has associated costs.'® However,
the legitimacy of a rigid cost formula as a criteria for policy reflects a changing
view of the Canadian state where social spending is seen as the problem rather
than part of the solution to systemic inequities.'®

Equally troubling, this supposedly mathematical and politically neutral
formula would be selectively applied.'® Although many other identifiable
characteristics could predict that an individual would be expensive, the new
legislation singles out a person’s disability (although not referring to it directly) as
a potential problem that must be evaluated by a medical expert. It is a‘reflection
of the history of stigmatisation and marginalisation of people with disabilities to
highlight disability as expensive, while ignoring other traits that could be equally
expensive. On an actuarial basis, various categories of prospective immigrants
could be expected to draw disproportionately on health care and social service
systems. Smokers, people who play dangerous sports, new drivers—all could be
expected to make heavy demands on the health care system. Despite the data
that these people present higher risks of accessing the systems than the modal
Canadian, they would not be inadmissible by virtue of their potential demands.

In short, the new test for excessive demands simply changed the nature of
the discrimination from direct to adverse affects discrimination, the more

1% M. Rioux, “The CHST: From Pathology to Social Investment” in Roundtables on the Canada
Health and Social Transfer (Ottawa: Canadian Council on Social Development, 1996); S.
Day & G. Brodsky, Women and the Equality Deficit: The Impact of Restructuring Canada’s
Social Programs (Ottawa: Status of Women Canada, 1998).

1% See P.M. Evans & G.R. Wekerle, “The Shifting Terrain of Women’s Welfare: Theory,
Discourse and Activism” in Women and the Canadian Welfare State: Challenges and Change
(Toronto: University of Toronto Press, 1997).

10 The average or modal Canadian is premised on the conception of a statistical norm.

Statistics was not born outside a political context. Developed as “political arithmetic,” the
first use of statistics was to use data for the “promotion of sound well-informed state policy.”
A purportedly disinterested applied mathematics was initially designed to serve state
interests. In particular, the central insight of statistics, that a population is distributed along
a normal curve, is the basis of eugenics. Arguably, it is not so much that statistics made
possible eugenics, but that the interests of eugenics shaped the development of the science
of statistics. See T. Porter, The Rise of Statistical Thinking, 1820~1900 (Princeton: Princeton
University Press, 1986).
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common way that discriminatory practices affect people with disabilities.'"'
Although appearing neutral on its face, the new test would still have a
disproportionate effect on persons with disabilities and their families.'”? In
Rodriguez v. British Columbia (A.G.),"” the Chief Justice found that the
prohibition against assisted suicide violated the equality rights of a person with a
disability because she was unable to perform the act by herself. In Eldridge''* the
Court found that the failure of the British Columbia medical insurance scheme
to provide interpretation services for deaf patients was discrimination and
violated s. 15 of the Charter. It was unlawful to assist either a person with a
disability or a non-disabled person to commit suicide but persons without
disabilities did not need assistance with suicide. Neither hearing people nor deaf
people were provided with interpreters under the insurance plan but hearing
patients did not need interpreters.'” In both cases, the violation stemmed from
a general rule that had a disproportionately negative effect on people with
disabilities.

B. Not Just Numbers

Not Just Numbers: A Canadian Framework for Future Immigration, released in
1997, described the principle of family unification as an “underpinning of
Canadian immigration” which “... must continue to serve as a touchstone for
measuring the success or failure of our collective effort.”''® The Report
recommended that the family class be structured into three tiers.'"” Tier one
would consist of spouses (including common-law and same-sex partners living
together for more than 1 year) and dependant children; tier two would include
fiance(e)s, parents, and where parents are deceased, grandparents; tier three
would include relatives or close personal acquaintances of the sponsor’s choice
excluding a spouse. In redefining family along these lines, the authors tried to

UL See Ontaric Human Rights Commission and O’Malley v. Simpsons-Sears Lid., [1985] 2 S.C.R.
536; Brooks v. Canada Safeway Lid., [1989} 1 S.C.R. 1219 [hereinafter Brooks]; Eldridge,
supra note 1.

12 The fact that not all people with disabilities will be ‘caught’ or disadvantaged by the new

provision does not negate the discrimination. See Brooks, ibid. and Janzen v. Platy Enterprises
Led., {1989] 1 S.C.R. 1252. A rule that is discriminatory on the basis of pregnancy is
discrimination on the basis of gender despite the fact that not every woman will be
pregnant.

13 11993] 3S.C.R. 519.

" Supra note 1.

5 Ibid. The Court was aware that Eldridge would raise the question of funding foreign

language interpreters but this issue was not decided.

8 Supra note 1 at 42.

W7 Ibid. at 46.
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strike a balance between a description of family as the traditional nuclear family
and a broader, more culturally sensitive definition of family. Although recognising
the reality and significance of families that depart from the traditional nuclear
form,"® the authors concluded that relationships within the nuclear family were
the most significant. They said,

While various cultures place greater or lesser emphasis on the extended family, which

includes other relatives, the unit of intimate partners often with minor children, is the
core of virtually all societies.'"

Based on its conclusion that Tier 1 relationships were the most important,
the Report recommended that Tier 1 of the family class be exempt from the
excessive cost component of medical inadmissibility. The Report stated:

While the Canadian public must clearly continue to be protected from contagious

disease, the excessive cost provision applied to spouses and dependent children is, in

our view, inhumane, slow and expensive to administer ... few Canadians would accept.

that the government separate them permanently from their new wife or new husband,

or their six-year old child, on the grounds that they are deaf and mute, or developed

cancer or a heart condition.'?®

Certainly, the recommended exemption for spouses and dependent children
would be an important improvement. But what the Report gave to these most
intimate relationships (by Western standards) it took away from other
relationships. All other members of the family class would remain subject to a
disability-based excessive cost provision with no details about its definition. The
definition of excessive demand would be formulated by a proposed Federal-
Provincial Council on immigration and prescribed in a Regulation. Except for a
statement that the definition should be transparent and objective,"' the report
gave no further guidelines about what excessive demand would mean.
Presumably however, parents and grandparents would be especially vulnerable
to the excessive cost provision, as age is correlated with disability. In addition,
the Report’s recommendation to eliminate the humanitarian or equitable
grounds of review compounded the problem. Negative decisions would be
reviewed only on the basis of errors of law or fact. Coupled with the
recommendation that eliminated the equitable grounds for review, the failure to
elaborate the meaning of excessive demand is a serious omission.

18 Not Just Numbers, supra note 20, quoting from the decision in Canada v. Mossop [1993] 1
S.C.R. 544 that “ it is the social utility of families that we all recognize, not any one proper
form that the family must assume.”

9 Ibid. at 42.
120 Not Just Numbers, supra note 20 at 50.
12U Ibid. at 111-Recommendation 130.
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V1. THE LIBERAL STATE AND DISABILITY-BASED FAMILY
EXCLUSIONS

UNDERPINNING BOTH THE CURRENT system and the two major efforts at reform
is a basic premise that certain persons are entitled to the benefits of the
Canadian welfare state and others are not.'" Insiders have entitlements but
outsiders do not. With this premise, questions about immigration are extremely
problematic. The liberal state is generally viewed as a closed society where an
insider is born into a community and will live in it for life.'"> While clearly an
unrealistic view in an era of wide global migration, this concept of the state is
based on the idea that there is a social contract among the insiders, and the
outside alien might upset a toughly negotiated set of arrangements. Through their
democratic processes, Canadians have developed systems of government and
bureaucracy that distribute resources among highly competitive claims of groups
in society. Adding yet another (outside) group threatens any equilibrium.

The immigration system is one way that the Canadian state articulates rules
about how an outsider can become an insider. But in addition, the immigration
system is a means of further distinguishing insiders from outsiders through a
policy “... made by US but [applied] to THEM.”"* Although it regulates
outsiders, the policy is concerned with the interests of Canada and incorporates
and sustains a view of Canada by distinguishing us from them.'” Dauvergne
describes the distancing process like this:

By presenting a coherent Canadian identity, immigration discourse reflects—like a

photographic negative—a portrayal of those who are other. They are less prosperous

and their traditions are non-democratic. (Hence concern for their effect on democratic
values.) They come from places that are unsafe and have inferior health care and legal

22 1 use the term welfare state broadly to include legislation and policies that redistribute

status, rights and life opportunities. This definition clearly includes immigration policies, as
well as those programs that more explicitly assist those “in need.” See L. Gordon, “The New
Feminist Scholarship on the Welfare State” in L. Gordon, Women, the State and Welfare,
(Madison: University of Wisconsin Press, 1990) at 9.

123 1. Rawls, “Justice as Fairness: Political Not Metaphysical” (1985) 14 Phil. & Publ. Affairs
223.

C. Dauvergne, “Beyond Justice: The Consequences of Liberalism for Immigration Law”
(1997) 10 Can. J.L. & Juris. 323 at 332.

125 A similar view is expressed in Ho v. Canada (Minister of Employment and Immigration)
(1989), 8 Imm. L. R. (2d) 38 (F.C.T.D.) at 40, but with a conclusion that is rather dubious:

124

It is important to bear in mind that Parliament’s intention in enacting the
Immigration Act is to define Canada’s immigration policy both to Canadians
and to those who wish to come here from abroad ... . The purpose of the
statute is to permit immigration, not prevent it.



Excessive Demand on the Canadian Conscience 175

systems. (Hence the “uniqueness” of Canadian health and legal systems.) They seek all
the good things we already have and they have no rightful claim to them.'?

Family members who live in other countries are subject to the same distancing
process in immigration discourse. Dauvergne describes the marginalisation of
family unification as follows: “[t]he objectives of the Act portray Canadians as
humanitarian, prosperous, orderly people who sometimes have non-Canadian
relatives.”'?’ The immigration system thus conveys inconsistent messages about
members of the family class, contradictions that are intensified when the
relative has a disability. The immigrant already defined as an outsider is made
more of an outsider on the basis of disability.

The problem with this conceptualisation is that the insider-outsider
distinction is presented as a dichotomy, although it is more useful and realistic
to conceptualise the insider-outsider dimension along a continuum. Within
Canada, for example, people occupy a range of immigration statuses and their
entitlements vary widely. People within one category may be eligible for
provincial health benefits in one province and ineligible in another. Exactly
when a person may obtain an employment authorisation and whether the
employment authorisation is ‘closed’ (having to work for a particular employer)
or ‘open’ (working for any employer) is almost incoherent.'”® At least some
differences in entitlements reflect the degree to which a person is considered an
insider. For example, permanent residents (very much insiders) may sponsor
overseas relatives although they are not yet citizens. Refugee claimants waiting
determination of their claims (still outsiders) are covered by federal health
benefits that may be inferior to provincial health benefits.'”

Along a continuum, family class immigrants are more insiders than outsiders
because of the existing connection to their sponsor in Canada. As outlined
earlier, an indication that family class immigrants are more insiders than
outsiders is the unique appeal right that belongs to the sponsor in Canada.
However, when the family class applicant has a disability, the immigration
system, supported by dominant models of disability, pushes the application
toward the outsider end of the insider-outsider continuum.

In my view, the vision of a disabled relative as an outsider is not supported
by Canada’s formal position on disability in other legal spheres. Because the
specific goals of immigration policy may be contradictory and the general
purpose so vague, other indicia are needed to interpret what is meant by the

126 Dauvergne, supra note 124 at 334.

27 Ibid. at 333.

1% See D. Galloway, “Strangers and Members: Equality in an Immigration Setting” (1994) 7
Can. J.L. & Juris. 149.

12 See S.M. Ion, “Refugee Claimants: What They Get and What They Don’t” (unpublished
paper on file with the author).
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general objective, “to promote the domestic and international interests of
Canada.” Two important aides to interpretation are the numerous international
instruments to which Canada is a signatory'”® and the values underlying the
Charter. Both reflect Canada’s commitment to the rights of persons with
disabilities.!!

The particular importance of the Charter for immigration purposes is
expressed explicitly in s. 3(f) of the Act that requires a non-discriminatory
admission policy as a constitutional imperative. It states the need:

[t]o ensure that any person who seeks admission to Canada on either a permanent or

temporary basis is subject to standards of admission that do not discriminate in a
manner inconsistent with the Canadian Charter of Rights and Freedoms.

Donald Galloway points out that there is a great ambiguity in interpreting what
this prohibition against discrimination means in an immigration context
because the standard of comparison is ambiguous."”> Does it prohibit
discrimination of applicants in comparison to other applicants, or of applicants
in comparison to those who are already members of Canadian society?

While the meaning of discrimination may be difficult to interpret as applied
to independent immigrants, the prohibition is much clearer in family
sponsorships. If a family class application is refused because the overseas relative
has a disability, the relevant comparison is to another family sponsorship where
the overseas relative does not have a disability. The family with the disabled
relative is denied the benefit of family unification outlined as an objective of
immigration policy, while the family that sponsors a relative without a disability
receives the benefit.'”> That is, the family with the disabled relative is denied

1% Declaration of the Rights of Disabled Persons, supra note 7.

131 Although some difference of opinion exists, there is high authority for using international
law to interpret underlying Charter values. See Reference Re Public Service Employee Relations
Act (1987), 38 D.L.R. (4th) (S.C.C) in which Dickson C.].C (in dissent but not on this
point ) stated at 185 that,

[T1he Charter should generally be presumed to provide protection at least as
great as that afforded by similar provisions in international human rights
documents which Canada has ratified.

See also Slaight Communications Inc. v. Davidson (1989), 59 D.L.R. (4th) 416 (S.C.C.), on
interpreting legislation in a manner consistent with the Charter.

132 Galloway, supra note 128 at 160.

33T am not arguing that there is a constitutional right to family re-unification This point is
explored but not advanced by P.L. Bryden, “Fundamental Justice and Family Class
Immigration: the Example of Pangli v. Minister of Employment and Immigration” (1991) 41
U.T.L.J. 484.
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equal benefit of government policy."* In Benner'”® the Supreme Court of
Canada described the immutable quality of a familial relationship with respect
to an equality claim; human rights law has recognised that discriminatory effects
may spread from one individual to another, especially in families."*

If the Charter is viewed as not just an aspect of the social contract, but a
statement of a national commitment to certain values, including providing
equality for people with disabilities, the Charter signals the moral priorities of
Canada.'” In a similar sense, immigration rules that govern the ways an outsider
becomes an insider reflect the moral priorities of the nation. Using the example of
race, Galloway'® argues that we recoil at racist admission criteria not only because
of their significance to racial minorities already in Canada, but also because
Canada would be treating outsiders as less than human. In doing so, all Canadians
would be demeaned, not just Canadians who happen to share a particular racial
characteristic. In Vriend v. Alberta the Supreme Court of Canada said much the
same thing:

3% In its first equality case, Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 at
174, the meaning of discrimination under s. 15 of the Charter was defined as having:

[Tlhe effect of imposing burdens, obligations, or disadvantages on such
individual or group not imposed upon others, or which withholds or limits access
to opportunities, benefits and advantages available to other members of society.
[emphasis added]

Benner, supra note 61. While being cautious not to create a general doctrine of
“discrimination by association” the Court says this at 362:

135

The link between child and parent is of a particularly unique and intimate
nature. A child has no choice who his or her parents are. Their nationality,
skin colour, or race is as personal and immutable to a child as his or her own.

Put another way, by giving Mr. Benner standing to raise this claim, the Court indicates that
recognising a parent child relationship may be necessary to give effect to the full ambit of
discrimination.

135 The Federal Court of Appeal has found that the Canadian Human Rights Commission had
jurisdiction to investigate a complaint when an individual was denied an opportunity to
sponsor a family member because sponsoring a family member is a “service ... customarily
available to the general public.” See Singh v. Canada (Minister of External Affairs), [1989] 1
F.C.R. 430 (F.C.A.); see also New Brunswick School District No. 15 v. New Brunswick
(Human Rights Board of Inquiry) (1989), 100 N.B.R. (2d) 181 (N.B.C.A.). Here the father
of a child enrolled in a school district was a proper complainant in alleging that the school
district violated provincial human rights law by retaining a teacher who published anti-
Semitic statements.

B7 It would be wrong to imply that there is complete agreement on these matters by all
Canadians. However, existing law and policy on such issues as disability and multiculturalism
must be taken as the prevailing views held out to the world.

138 Supra note 128 at 160.
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It is easy to say that everyone who is just like “us” is entitled to equality. Everyone finds
it more difficult to say that those who are “different” from us in some way should have
the same equality rights that we enjoy. Yet, so soon as we say any enumerated or
analogous group is less deserving and unworthy of equal protection and benefit of the
law all minorities and all of Canadian society are demeaned. It is so deceptively simple
and so devastatingly injurious to say that those who are handicapped or of a different
race, or religion, or colour or sexual orientation are less worthy. Yet if any enumerated
or analogous ground is denied the equality provided by s.15 then the equality of every
other minority group is threatened.'®

Preventing family unification because a family member has a disability has
the same deleterious effect on the moral face of Canadians. However, the
unfairness of disability exclusion may be less obvious than racially based rules
because accommodations are frequently required to ensure the equality rights of
people with disabilities. Since such measures often cost money, an economic
justification obscures unfairness.'*°

If viewed as a human rights issue both for the relative outside of Canada and
for the Canadian family, the following principles should be applied to analyse
immigration policy, resulting in the elimination of all disability-based exclusions
related to cost. First, the benefit of family unification is just as important to
families where a family member has a disability as it is to other families.
Secondly, people with disabilities are human beings with the potential to enrich
the lives both of their families and the fabric of Canadian society.'*! Thirdly,
unification of families where there is a family member with a disability is
consistent with the immigration goal of upholding Canada’s tradition with
respect to the displaced and persecuted.'*? Finally, a policy of family unification
that is irrespective of abilities is consistent with underlying values of the equality
provisions of the Charter.

¥ [1998] 1 S.C.R. 493.

" Whether the courts will accept an economic explanation for limiting Charter rights is an
enormous question, and beyond the scope of this paper. In general, however, the economic
justification has not been successful. The following cases exemplify the trend: R. v. Askov,
[1990] 2 S.C.R. 1119 at 1124 (lack of institutional resources not a justification for
unreasonable postponement of trials); Singh v. Canada (Minister of Employment and
Immigration), [1985] 1 S.C.R. 177 at 218 (refugee claimants denied right to hearing)
(Wilson ]. rejected the government’s argument that the cost of hearings was too
expensive); Eldridge, supra note 1 (cost of providing interpreters not a sufficient justification
for failing to provide signing interpreters which violated equality rights of persons with
disabilities).

1 In many cases, a contribution will be made through meaningful work, either paid or unpaid,

with support or without. In other cases, people with disabilities teach us the values of
interdependence, community, and compassion.

2 Often the potential contribution of a person is unrealised and unpredictable due to the
horrific conditions for people with disabilities in their country of origin.
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VII. CONCLUSION

UNIVERSAL HEALTH CARE, income replacement, social assistance programs, and
access to education all are features of a national political and economic system
that reflect the moral priorities of Canadian life. In part, Canada’s identity arises
from this country’s post-war development of the social safety net, making people
accustomed to looking to the state for benefits.'* The Canadian state, however, is
currently undergoing a massive transformation characterised by cutting or
privatising services that Canadians have come to expect from the state. In
response to this new reality, attitudes are changing about the appropriate role of
the state as a source of benefits.'*

The economic explanation for keeping people with disabilities out of the
country resonates with the current view that the social safety net in Canada is
crumbling and admitting more people would result in fewer benefits for the rest
of the population. Therefore, we can no longer afford to continue our generous
immigration policies. The medical and fiscal justifications for keeping people
with disabilities out of Canada are congruent with the current political climate
but undermine the moral values of the nation. Lucienne Robillard’s suggestion
to remove disability-based obstacles to unification of close family members
would right a significant injustice.

$ L. Panitch, ed., The Canadian State: Political Economy and Political Power, (Toronto:
University of Toronto Press, 1977).

4 ], Brodie, “Canadian Women, Changing State Forms, and Public Policy”, in ]. Brodie, ed.,
Women and Public Policy (Toronto: Harcourt Brace, 1995) at 1.






