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relieve the Balos. The family’s financial situation became so precarious that the City
of Nanaimo had been forced to provide a small welfare pension of $5 a week. This
level of impoverishment meant that legal representation was beyond hope.

The coroner’s inquest opened on April 9th, before the Nanaimo Coroner, Lewis
Thomas Davis, and seven jurymen. The all-male composition of the tribunal was
unremarkable for an era in which women were almost universally denied formal
participation within legal and political structures. Throughout the century women
had been forbidden the vote in provincial and federal elections, and could not sit
as elected representatives for provincial legislatures or the Dominion parliament.?’
Not one woman sat as coroner, justice of the peace, police magistrate, or judge for
the entire century. Coroner’s juries and trial juries were composed solely of men.36
Clara Brett Martin, the first white woman admitted to the profession of law in the
British Commonwealth, called to the bar in Toronto on 2 February 1897, was the

33 Nanaimo Free Press, 11 April 1896. For details of the Finnish community, see E. Blache Nor-
cross, Nanaimo Retrospective: The First Century (Nanaimo: 1979); Lindstrom-Best, ibid.,”Defiant
Sisters* 23, 140. The newspaper revealed that an unnamed male Finn had been the first to tip off the
authorities regarding his suspicion of Anna Balo. This, combined with the evidence against Anna Balo
produced by other Finnish neighbours, suggested that the deserted woman was an outcast even within
her own ethnic community. Anna Balo had violated several important social maxims that were firmly
entrenched within the Finnish community. First, she had become pregnant and borne a child as a single
parent. There was no great stigma attached to being single within the Finnish immigrant community,
and common law marriages were widespread. However sexual activity outside of a stable family unit
was still viewed as a serious transgression. Second, infanticide was relatively uncommon among the
Finnish population, many of whom had acquired comparatively more sophistication regarding birth
control and abortion practices than the general population. Third, Anna Balo had abandoned her other
children in her acute distress following childbirth. The Finns were widely admired for their child-rear-
ing skills, and generations of public officials would attest that they were model immigrants in their
abilities to rear healthy, well-scrubbed, educated children. It is likely that Anna Balo’s flight to Quali-
cum, leaving behind her impoverished children to fend as best they could, shocked the Finnish com-
munity as much as the discovery of the infant’s body. For descriptions of the Finnish immigrant com-
munity’s perspectives regarding marriage, sexual relationships, and child-rearing, see Lindstrom-
Best, ibid. at 59-78, 111-14.

34 The inquest opened before Anna Balo’s arrest in order to examine the body of the dead infant.
After the jurymen viewed the body, they tumned it over to Dr. O’ Brian for a post-mortem examination.
His report was filed when the inquest resumed on April 16th.

35 See Catherine Cleverdon, The Woman Suffrage Movement in Canada (Toronto: University of
Toronto Press, 1974); Carol Bacchi, Liberation Deferred? The Ideas of the English-Canadian Suffra-
gists 1877-1918 (Toronto: University of Toronto Press, 1983). In contrast, the nineteenth century wit-
nessed a marked broadening of the franchise for white men, although racial minority groups such as
Chinese and Aboriginal men were notincluded in the widening electoral process. There was some evi-
dence that certain propertied white women exercised the vote despite their theoretical exclusion. For
example, some women in Lower Canada voted between 1792 and 1834, and were allowed to do so by
the returning officers. But specific legislative exclusions were enacted against female voting in New
Brunswick in 1791, Prince Edward Island in 1836, the United Province of Canada in 1849, and Nova
Scotia in 1851. Electoral politics on local matters was more inclusive of women; unmarried women
could be elected to school boards and could vote in municipal elections in many jurisdictions. See Al-
ison Prentice, et al., Canadian Women: A History (Toronto: Harcourt Brace Jovonavitch, 1988)
98-100, 174-88; Cleverdon, ibid. at S.

36 Cleverdon, ibid., 67, 734, 102 noted that Emily Murphy, appointed a police magistrate in Ed-
monton, Alberta on 13 June 1916, was the first woman in the British empire to hold such a post. Alice
Jamieson, appointed in December 1916 in Calgary, was the second. British Columbia first permitied
women to serve as jurors in 1922.
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only nineteenth-century Canadian woman to challenge the all-male legal system
from within.?’

Dr. O’Brian, who conducted the post-mortem examination on the infant’s body,
testified at length to the coroner’s inquest. Noting that the child had been dead some
time before it was immersed in water, the doctor concluded that death had occurred
during delivery, possibly before full legal birth or immediately thereafter. The infant
had been slightly premature, had apparently drawn breath and then died, although
from what cause the doctor could not ascertain.?®

Mrs. Anna Sharp, the Finnish woman who lived on Pine Street, opposite the
Balos, was called next. She stated that she had known Anna Balo for the past five
years, but that she had “never been on very good terms” with her. Anna Balo had
become quite reclusive since the fall, and although many of the neighbours were
curious, no one knew for sure if she was indeed pregnant. Mrs. Sharp was just one
of the local Finnish women who made a point of visiting Anna Balo to learn more.
It was early in March, she told the inquest, and “I went to see Mrs. Balo but she put
me out of the house for talking about her, and I never went back again ....”
Nevertheless, she was able to assure the jurors: “I then saw it with my own eyes that
she was pregnant.” Unable to write or sign her name, Anna Sharp completed her
deposition by placing an “X’ beside her name.*

The next witness was none other than Alexandra Balo, Anna’s twelve-year-old
daughter. How she felt about testifying is not clear, but it was obvious that she was
quite ignorant about her mother’s status. In fact, she told the inquest, she did not
even know when her mother had been arrested. Under close questioning, Alexandra
admitted that her mother had been sick about two weeks’ ago. “My mother was
awfully white,” she admitted, and she “told me that I couldn’t go to school because
she was sick.” Instead, Anna Balo sent Alexandra off downtown to purchase 50¢
worth of alcohol for medicinal purposes. When Alexandra returned Anna Balo mixed
the alcohol with some warm water and sugar and drank it. Young Alexandra was
terribly anxious to get back to school. This time her mother was too weak to argue.
“Go ‘})f you want to, I can’t do anything because I am sick,” she yielded from her
bed.

What Alexandra discovered when she returned from school made her decide to
stay home for the next week. There was blood on the floor in her mother’s bedroom,
blood on the bedspread, and blood on some of her mother’s dresses. Anna told
Alexandra to wipe up the blood on the floor, but she got up herself and washed the
bedclothes and dresses. Although Alexandra could not be certain, she told the inquest
that she thought her mother had left the house for a few hours several days later. “I

37 For a more detailed discussion of Clara Brett Martin’s admission and career, see Constance
Backhouse, supra note 7, chapter 10; Constance Backhouse, “To Open the Way for Others of My Sex:
Clara Brett Martin’s Career as Canada’s First Woman Lawyer” (1985) 1 Canadian Journal of Women
and the Law 1; Theresa Roth, “Clara Brett Martin — Canada’s Pioneer Woman Lawyer” (1984) 18 Law
Society of Upper Canada Gazette 323.

38 BCARS, Deposition; Coroner’s Inquest.

39 BCARS, Coroner’s Inquest.

40 BCARS, Coroner’s Inquest; Deposition.
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did not see her take anything with her when she went away,” she added. Rather
plaintively she tried to excuse her inability to answer all of the questions: “I am
twelve years of age. Mother didn’t tell me anything more,” she repeated.*!

Perhaps the most damning piece of evidence concerned that shiny English
sixpence. Alexandra was asked about it at some length and her reply was devastating.
“There was a sixpence in the house which my mother and myself thought was no
good,” she admitted. “It was kept in the cupboard, and the morning my mother went
away I went to look for the sixpence and could not find it.” The sixpence coin that
had been found on the infant’s body was then produced, and Alexandra identified it
as the same one.*

It is hard to know how Alexandra could have been so certain of the identity of
the sixpence coin. Perhaps it was damaged in some way that left it both unusable
and easily identifiable. In any event, its identification clearly traced the infant’s body
to the Balo home. With that, the evidence drew to a close. Anna Balo was asked
whether she wished to have the testimony re-read to her and, through her interpreter,
she responded “no.” Asked whether she wished to give a formal statement herself,
she replied, again through the interpreter, “Nothing to say.”*

The coroner’s jury retired to consider their findings. Despite the damaging
revelations of Anna Sharp and Alexandra Balo, the complexity and contradictions
inherent in the medical evidence seemed to have been the predominant concern. The
verdict reflected the jurors’ uncertainty over the cause of death. “We the Jury find
that the child found on the Beach on the 7th of April died during Child Birth”, they
inscribed on the formal “Inquisition” document. And with that, they adjourned,
having neither condemned nor exonerated Anna Balo.*

That same day, Police Magistrate J.H. Simpson committed Anna Balo for full
trial at the Spring Assizes. Given the inability of the medical experts to ascertain the
cause of death, she was not charged with either murder or manslaughter. Instead the
charge was “concealment of a birth,” a Criminal Code offence which read as follows:

s. 240. Every one is guilty of an indictable offence, and liable to two years’ imprisonment, who dis-
poses of the dead body of any child in any manner, with intent to oonceal the fact that its mother was
delivered of it, whether the child died before, or during, or after birth 45

This offence, originally punishable by death, had first appeared in New France
in 1722, spreading in the early nineteenth-century to the colonial jurisdictions of
Lower Canada, Nova Scotia, New Brunswick, Prince Edward Island, Newfound-

41 BCARS, Deposition; Coroner’s Inquest.

42 BCARS, Coroner’s Inquest; Deposition.

43 BCARS, Deposition.

44 BCARS, Coroner’s Inquest.

45 Criminal Code, 1892, 55-56 Victoria (1892), c. 29, s. 240 (Dominion of Canada).
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land, and Upper Canada.® In its original form, the offence of concealment was an
attempt by all-male legislators to address the difficulties of obtaining murder
convictions against women who committed infanticide. Authorities claimed that
such women eluded conviction because there were few witnesses to these sorts of
births. If caught, the terrified mothers would claim that the child was stillborn or that
it died right after birth. Since so many babies died at birth from natural causes
anyway, prosecutors were sorely pressed to dispute this.*’

In response, the early concealment statutes set forth some rather extraordinary
rules. There was to be a presumption of guilt, rather than innocence, in such cases.
Prosecutors were relieved from having to prove that the mother had actually
murdered her illegitimate infant. The mere fact that an infant had died where the
mother had been trying to conceal the childbirth was henceforth to merit capital
punishment. Courts were instructed to convict unless the accused woman could
provide some other person as a witness to her innocence. This witness would have
to testify that he or she had seen the mother give birth and that the child had been
stillborn. Since the purpose of concealment would have been undone by inviting a
witness to attend the birth, it must have been clear to legislators that few women
accused of the crime would be able to meet this high burden of proof.*8

The severity of concealment laws was apparent not only to the women concerned,
but also to large sectors of the community.*® Even many of the legal officials who
were charged with administering the law balked. They strained for evidence which
would permit them to evade the draconian implications of a guilty verdict under the
capital concealment offence.>® Beginning with New Brunswick in 1810, and culmi-
nating with Prince Edward Island in 1836, Canadian legislators slowly began to
amend the concealment law. They reinstituted traditional rules of proof for women

46 First enacted in France in the mid-sixteenth century, the law spread to England in 1623 and en-
tered colonial jurisprudence in New France in 1722. For reference to the early French provisions, see
Recueil Général des Anciennes Lois Frangaises (Paris: 1822-33), vol. XIII at 471-73; P.G. Roy, In-
ventaire des Ordonnances des Intendants de la Nouvelle-France (Beacevilie, 1919) 1 at 216-17;
Ward, supra note 5 at 43. See also, An act to prevent the destroying and murthering of Bastard Chil-
dren, 21 James 1 (1623), c. 27 (Eng.); An Act relating to Treasons and Felonies, 32 George II (1758),
c. 13 (N.S.); An Act relating to Treasons and Felonies, 33 George I11 (1792), c. 1 (P.E.L). The other ju-
risdictions adopted the statute by way of general legislation receiving English law into the colonies.

47 For a discussion of the motivation behind the early legislation, see Backhouse, supra note 5.

48 The wording of a typical statute was as follows: “[I}f any woman be delivered of any issue of
her body, male or female, which being born alive, should by the laws of the realm of England be a bas-
tard, and that she endeavour privately, either by drowning or secret burying thereof, or in any other
way, either by herself, or the procuring of others, so to conceal the death thereof, as that it may not
come to light whether it were born alive or not, but be concealed, the mother so offending shall suffer
death as in the case of murder, except such mother can make proof by one witness, that the child whose
death was by her so intended to be concealed, was born dead.” [English Act (as received into Upper
Canada), s. 2; Nova Scotia Act, s. 5.]

49 See, for example, the public outcry which attended the trial of Angelique Pilotte, whose sen-
tence of death was commuted in 1818 in Niagara, Upper Canada, as recorded in Backhouse, supra
note 5 and Backhouse, supra note 1, chapter 4.

50 The early reported cases reveal the courts’ preoccupation with the technically irrelevant evi-
dence concerning the cause of the child’s death, seemingly reluctant to convict without information
which would warrant a finding of murder or manslaughter: see Backhouse, supra note 5.
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charged with murdering their infants, relegating the concealment crime to the status
of a lesser and included offence, subject to a maximum of two years’ imprison-
ment.’! It was this law, swept into the consolidation process mounted by the federal
government when it obtained jurisdiction over criminal law, which ultimately found
its way into the Criminal Code (1892) as section 240.%

The deputy attorney-general of British Columbia, who acted as the crown
attorney in this case, was a thorough, careful prosecutor. His handwritten notes on
the back of the coroner’s deposition documents reveal that he was worried about his
ability to secure Anna Balo’s conviction, even on the two year concealment charge.
“We should have some better evidence of the birth,” he scrawled. His next entry
read: “Can the sack be identified?” He must have thought that Alexandra’s identifi-
cation of the silver sixpence was insufficient to tie the body to Anna Balo. He also
wanted to locate a new witness, a Mrs. Mattison. Alexandra had revealed at the
inquest that Mrs. Mattison, a neighbour, had dropped by the Balo home the week
after her mother took sick, while she was still bedridden. The deputy attorney-general
must have thought that Mrs. Mattison would be able to offer some first-hand account
of Anna Balo’s condition.>

The notes also reveal the deputy attorney-general’s serious reservations about
Anna Balo’s confession to Chief Crossan. This he described as her “supposed
confession.”* Was he worried that a court would decide it had not been made
voluntarily? Coming so quickly on the heels of that intrusive physical examination
that Dr. O’Brian had carried out on Anna Balo in jail, it just might have struck a jury
that the confession was tainted by the events that had preceded it. There were
long-standing rules of evidence concerning the acceptability of confessions. Cus-
tomarily, confessions were treated as inadmissible in court if obtained under coercive
circumstances. According to S.R. Clarke’s 1872 Treatise on Criminal Law as
Applicable to the Dominion of Canada, these were important, time-honoured prin-
ciples of law:

51 AnAct for making further provisions to prevent the destroying and murdering of Bastard Chil-
dren, 50 George ITI (1810), c. 2 (N.B.); An Act to repeal ‘An Act to prevent the destroying and mur-
dering of Bastard Children’, 52 George II1 (1812), c. 3 (Lower Canada); An Act for repealing..’ An Act
relating to Treasons and Felonies’, 53 George 111 (1813), c. 11 (N.S.); An Act to prevent the operation
of ‘An Act to prevent the destroying and murdering of Bastard Children’, 2 William 1V (1831), c. 1
(Upper Canada); An Act to provide for the punishment of Offences against the Person, 6 William IV
(1836), c. 22 (P.E.L).

52 Additional amendments also made it possible to charge married women with concealment. For
full details of the statutory amendments in the various jurisdictions prior to Confederation, see Back-
house supra note 5. The first statute unequivocally to include married women within the scope of the
concealment offence was passed in New Brunswick: Offences against the Person Act, 1 William IV
(1831), c. 17 (N.B.). The first federal legislation was found in An Act respecting Offences against the
Person, 32-33 Victoria (1869), c. 20 (D.C.). The statute which extended this package of criminal law
to British Columbia was An Act to extend to the Province of British Columbia certain of the Criminal
Laws, 37 Victoria (1874),c. 42 (D.C).

53 BCARS, Deposition.
54 BCARS, /bid.
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Itis a general and well-established principle that the confession of a prisoner, in order to be admissible, ‘
must be free and voluntary. Any inducement to confess held out to the prisoner by a person in author-
ity, or any undue compulsion upon him, will be sufficient to exclude the confession.>

The crown attorney anticipated some difficulty in getting Anna Balo’s confession
into court around such rules.

The Spring Assizes opened on 5 May 1896. Montague William Tyrwhitt Drake,
a judge with a dour reputation, strict and to the point, presided.® Anna Balo, without
funds and clearly unfamiliar with legal proceedings, appeared without defence
counsel. Judge Drake apsparently saw no reason to order a court-appointed lawyer
for a non-capital offence.>’ Without legal advice Anna Balo must have had no inkling
that the crown perceived its case as weak. After arraignment, the prisoner announced
that she intended to plead “guilty” to the charge.>® No one contested the identification
of the dead infant as Anna Balo’s child. No one took issue with the crown’s position
that Anna Balo had flung the child into the Nanaimo Harbour with the intention of
concealing her pregnancy and birth from the community. The perceived inadequacies
of Anna Balo’s confession suddenly became irrelevant with her decision to plead
guilty.

But Anna Balo’s big break came at the time of sentencing the next day. His
Lordship, Judge Drake, pronounced as follows:

He considered that a nominal punishment would be sufficient under the circumstances, as beyond the
mere concealment of birth there was no suggestion of impropriety. The sentence of the Court was 24
hours’ imgrisonmem, and as this dated from the first day of the Assizes, the prisoner was now dis-
charged.5

This was truly a “nominal” punishment, a mere slap on the wrist compared with the
maximum penalty allowing two years’ imprisonment. Anna Balo’s immediate dis-
charge provided a clear signal that legal officials were prepared to tolerate, if not ex-
actly condone, the secret disposal of the bodies of dead infants, and potentially even
outright infanticide.

With this decision, Judge Drake followed in the footsteps of a long line of male
judges and jurors exhibiting similar sentiments in other nineteenth-century infanti-
cide cases. In some areas of the country, up to two-thirds of the courts were issuing
outright acquittals of women charged with murder or manslaughter, despite often

55 S.R. Clarke, A Treatise on Criminal Law as Applicable to the Dominion of Canada (Toronto:
1872) 467. Sec Beattie, supra note 5 at 364—366, for discussion about English rules conceming the re-
ception of confession evidence.

56 For details about Justice Drake, see Alfred Watts, Q.C. “The Honourable Mr. Justice Montague
W. Tyrwhitt-Drake” (1967) 26 The Advocate 225 at 226.

57 It was customary for the judge to appoint legal counsel where an impoverished accused person
was on trial for a capital offence. Any barrister so appointed would, of course, have the right to decide
whether or not to work for free: see Backhouse, supra note 1 chapter 4.

58 Nanaimo Free Press, 5 May 1896; BCARS GR 1727, voi. 589, Bench Book Entries, R. v. Balo,
4 May 1896, by M.W.T. Drake.

59 Nanaimo Free Press, 6 May 1896.
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overwhelming and gruesome evidence of maternal guilt. On the lesser charge of
concealment, up to nearly half of the women charged were being discharged and
released.®® If Anna Balo had been legally represented and pleaded not guilty, the
chances were good that she would have been acquitted. Lenience in verdicts and
sentencing indicated a pervasive sense of tolerance, even compassion, within the
legal system toward women accused of infanticide.®! It also indicated widespread
judicial and popular male rejection of the law itself.

Why were legal authorities so ‘soft’ on these women? First, they seem very
sympathetic to the motives which drove women to take the lives of their own
offspring. According to the legal authors of an Upper Canada Law Journal article
in 1862, women frequently destroyed their own flesh and blood out of a “sense of
shame,” to prevent the “loss of reputation.” “The loss of character is the loss of
earthly prospects,” emphasised the lawyers. “The consequence at times is a life of
prostitution, loathsome disease—in a word, a living death.”?

It was almost as if the male lawyers believed that these women acted from a sense
of honour, to preserve reputation and avoid descent into unimaginably harsh circum-
stances. If anything, they seemed to have been impressed by the courage and
resourcefulness that the women exhibited as they struggled to hold their lives
together. There was virtually no discussion of mental illness or insanity. Instead these
acts were seen as deliberate and rational steps that women alone took to reassert
order upon a situation tragically altered by an illegitimate pregnancy.

Second, the infant victims occupied a position of little status in the nineteenth
century. Infant mortality rates were relatively high well into the twentieth century,
frequently above 100 deaths for every 1000 live births. Infant death was everywhere

60 An examination of the surviving archival court records for Ontario between 1840 and 1900,
showed 66.7% verdicts of “not guilty” in charges of murder and manslaughter, and 46.7% verdicts of
“not guilty” in charges of concealment. (See Tables 1, 2, and 3 in Backhouse, supra note 1 at462, 465,
and 468.) Analysis of the court decisions in the judicial district of Quebec between 1812-1891
showed 60% verdicts of “not guilty” in charges of murder and manslaughter, and 38.8% findings other
than “guilty” in charges of concealment. (See Tableau 3 in Cliche, supra note 5 at 49.)

61 Similar lenience was not expressed toward those accused of procuring abortions in the nine-
teenth century. Abortion trials were a rarity then, usually surfacing only when major medical compli-
cations or death resulted from an abortion. But in contrast to infanticide verdicts, approximately half
of the abortion-related charges in some provinces resulted in guilty verdicts. During abortion trials, in
contrast to infanticide cases, courts appeared to be using loose standards of factual proof and legal
analysis, convicting despite evidence that would clearly have permitted acquittals if judges and juries
had been so inclined: see Backhouse, supra note 2. Part of the explanation may have related to who
was on trial. Abortion trials typically focused on the abortionist, who was symbolically removed from
the immediate desperation of an unwillingly pregnant woman. Distinctions between the sort of
women who committed infanticide and those who obtained abortion may also have been relevant. Un-
like the impoverished, single women charged with infanticide, women who sought abortions were
more representative of the population at large. Many, particularly those who paid relatively high sums
of money to professional abortionists, came from the married, middle and upper classes. The medical
profession, which lobbied strenuously for stricter criminal prohibition of abortion, made specific ref-
erence to class concerns, as well as religious, racial and ethnic biases, leading them to denounce the
efforts of Protestant, English-Canadian women of the “respectable classes” to control their fertility:
see, for example, (1867) 3 Canadian Medical Journal 225 at 226; (1889) 18 Canadian Medical Record
18 at 142. For reference to “race suicide” discussions, see McLaren and McLaren, supra note 2 at 17.

62 (1862) 8 Upper Canada Law Journal December at 309.
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and everyday, leaving a certain sense of inevitability, even complacency, over its
commonness. Many individuals responded to infant death with what would seem to
us today to be visibly callous behavior. One remarkable example of this surfaced at
a coroner’s inquest in Halifax in 1861. Evidence revealed that when the body of an
infant was found in an alley behind a rum shop on Water Street, people laughed and
joked about the discovery, referring to the body as the “prize in the alleyway.”®*

Prominent medical authorities frequently referred to infants as somewhat less
than human. For example, in his Crime and Insanity published in England in 1911,
Dr. Charles Arthur Mercier stated:

In comparison with other cases of murder, a minimum of harm is done by [infanticide]. The victim’s
mind is not sufficiently developed to enable it to suffer from the contemplation of approaching suffer-
ing or death. It is incapable of feeling fear or terror. Nor is its consciousness sufficiently developed to
enable it to suffer pain in appreciable degrees. Its loss leaves no gap in any family circle, deprives no
children of their breadwinner or their mother, no human being of a friend, helper, or companion. The
crime diffuses no sense of insecurity.

Victims of infanticide went virtually unnoticed in societies which often treated
infants as less than human. Their mothers could not care for them, their fathers would
not acknowledge or support them. Nineteenth-century children assumed importance
in the eyes of the law when disputes between grown adults arose over custody. Issues
regarding the proper descent of male blood lines and the orderly conveyance of
family property to future generations brought children’s legal status to the fore. In
that context, children were traditionally viewed as the property of their fathers, and
nineteenth-century courts tended to opt for paternal custody, except in rare cases
where the father had serious defects of character considered socially intolerable.
Mothers of these children were granted custody only in situations where they lived
under the protection of some other male, usually their fathers or brothers, and only
if they had not disqualified themselves by an adulterous relationship or some other
conduct that judges considered unseemly.®’ But the women who committed infanti-
cide were primarily poor, working-class, and unmarried, seduced and abandoned by
men. There were no blood lines to protect and certainly no estates to be concerned
about transferring. In Anna Balo’s case, that the child was the offspring of a

63 For details on Ontario infant mortality rates, see “Ontario Registrar-General Report Relating to
the Registration of Births, Marriages and Deaths 1880-1979” cited in Joan Oppenheimer, “Childbirth
in Ontario: The Transition from Home to Hospital in the Early Twentieth Century” (1983) 75 Ontario
History 36 at 38. See also, Public Archives of Nova Scotia, RG 41, Coroner’s Inquest, 25 April 1861,
as described in Wright, supra note 5 at 24-5.

64 Charles Arthur Mercier, Crime and Insanity (London: Williams and Norgate, 1911) at 212-13.

65 For a more detailed discussion, see Constance Backhouse, “Shifting Patterns in Nineteenth-
Century Canadian Custody Law” in David H. Flaherty, ed., supra note 4, vol. I at 212; Backhouse su-
pra note 1, chapter 7; Rebecca Veinott, “Child Custody and Divorce: A Nova Scotia Study
1866-1910” in Phillips and Girard, supra note 18. Provincial legislation passed first in Canada West
in 1855, New Brunswick in 1890, Nova Scotia in 1893, and British Columbia in 1897 eroded the
dominance of paternal custody rights to some extent; but Canadian judges tended to apply the new
rules reluctantly, greatly diminishing the force of the reforms. For an American comparison, see Mi-
chael Grossberg, Governing the Hearth: Law and the Family in Nineteenth-Century America (Chapel
Hill: University of North Carolina Press, 1985).
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“foreigner” would have consigned the infant to even greater social margins. These
were infants whose interests the courts could afford to ignore almost completely.

Finally, the lenience of the courts was at least in part a response to the desperate
plight of most women charged with child-murder or abandonment. There were
simply no options. Child-welfare agencies which might have provided facilities for
unwanted children barely existed. In the meantime, a woman who could not care for
her own infant faced painfully few, mainly unpalatable alternatives. In some areas,
neighbourhood women took unwanted infants into their own homes. They did this
as a business and charged a lump sum or regular fees. Occasionally they would also
place these infants for private adoption. Vituperatively described as “baby farms,”
these homes came under increasing criticism by the turn of the century for their high
infant death rates. Accusations were regularly voiced that the infants in these homes
were deliberately murdered through neglect or drug overdose. But in Anna Balo’s
case, she would no doubt have been unable to afford the required fees, even if she
had been able to find a willing home.%

In some larger cities, charitable organisations and religious institutions had begun
to establish “Infants’ Homes” to look after deserted children. Operating on “volun-
tary contributions,” religious donations, and in some cases small government grants,
these homes also had infant death rates that were shockingly high. La Creche
D’Youville, managed in Montreal by the Grey Nuns, accommodated over 15,000
abandoned children between 1801 and 1870. Between 80 and 90% died while under
institutional care.%’

There were no such institutionalised resources whatsoever in Nanaimo. In the
whole province of British Columbia by the end of the nineteenth century there were
only three. The closest “Infants” Home” Anna Balo could have found would have
been in Victoria, where the Roman Catholic Orphanage and the Protestant Orphan
Home competed for ‘clients’. There were considerable tensions between the Finnish
Lutheran churches and the more established religions in Canada, and a Finnish
immigrant would have been unlikely to feel comfortable seeking assistance from
either. Even if she had wished to try, and been able to secure transportation with the
child to Victoria, it is by no means clear that the child’s future would have been
significantly different. Women for whom child-rearing created impossible demands
often chose infanticide out of necessity, and the courts by and large respected their
decisions.%®

66 For a brief discussion of baby-farming, see Backhouse, supra note 5. There was a series of
prominent cases in the late nineteenth century where the owners of “baby farms™ were charged with
child-murder, and legislation soon sprang up to regulate these organisations. Further research would
be necessary to determine whether the accusations made against “baby farmers” were fair, or whether
social reformers were motivated primarily by the taint of sexual license that surrounded illegitimate
births, and a dislike of the class of women who ran such establishments.

67 For details, see Peter Gossage “Les Enfants Abandonnés a Montreal au 19e Si¢cle: La Créche
D’Youville Des Soeurs Grises 1820-1871" (1986—87) 40 Revue d’histoire de L’ Amérique Frangaise
537. For adescription of all of the institutionalised infants’ homes operated in Canada in 1900, sec Na-
tional Council of Women of Canada, supra note 11 at 324-40.

68 National Council of Women of Canada, supra note 11 at 340, The Protestant, Methodist, Con-
gregationalist and Presbyterian churches were actively secking to convert “foreigners” in Canada dur-
ing this period, and the Finnish Lutherans were often targets. (Lindstrom-Best, supra note 32 at 130.)



