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of Parliament who disagreed with him and who said so in no uncertain
manner.'%?

Similarly, in a case which arose from the Peterloo Massacre, Sir Francis
Burdett, a radical M.P, was indicted, tried and found guilty of publishing
a seditious libel. The material in question was a pamphlet in which Burdett
criticized the authorities for their conduct at St. Peter’s Field, and it was
alleged that the opinions expressed in the pamphlet constituted an incite-
ment to riot. He was fined two thousand pounds and sentenced to
imprisonment for three months.*®*® At the trial in the court of first instance,
the judge, Mr. Justice Best,’® told the jury on at least two occasions that
the document in question was a seditious libel; but then sitting as a member
of King’s Bench, to which the case was appealed, he elaborated on his
remarks to the jury and in so doing demonstrated how warped the judicial
view was with respect to the Libel Act.

It must not be supposed that the Statute of George the Third made the question of libel a
question of fact. If it had, instead of removing an anomaly, it would have created one. Libel
is a question of law, and the Judge is the judge of the law in libel as in all other cases, the
jury having the power of acting agreeably to his statement of the law or not. All that the
statute does is to prevent the question from being left to the jury in the narrow way in which
it was left before that time.'®®

On the other hand the charge to the jury in R. v. Collins (1836) was
characterized by a much broader and more tolerant outlook. At this time
there was a severe economic depression, and a crowd of 10,000 or more
gathered in the Bull-Ring in Birmingham to protest the new poor law, which
had prohibited outdoor relief (i.e., subsidization of sub-standard wages by
local authorities).'®*® A riot ensued which was put down, in part, by London
policemen who had been taken to Birmingham and sworn in as special
constables. After the riot, an otherwise obscure individual named John
Collins was indicted for seditious libel in which it was alleged that he
published a broadsheet which described the police as “‘a bloodthirsty and
unconstitutional force,” and went on to say that “the people . . . are the best
judges of their own power and resources to obtain justice.”'®? At the con-
clusion of his charge, Littledale J.,'*® told the jury:

... [}]f the object of it [the broadshect] were merely to shew that the conduct of the police

was improper. that would not be illegal, because every man has a right to give every public
matter a candid. full, and free discussion. If the language of this paper was intended to find

152.  R. Walmsley, Peterloo: the Case Reopened (1969). See especially Chapter XXI, “A Clamourous Parliament and the Trial
of Hunt,” pp.334-59, for an analysis of aspects of the trial.

153, R.v. Burdetr (1820), 1 St. Tr, (N.S.) 1 at 170.

154.  William Draper Best (1767-1845): educ. Oxford and Middle Temple; called to the bar 1789; able and eloquent but flawed
barrister; favourite of Prince of Wales, later George 1V; appointed to King's Bench in 1818; promoted C.J.C.P. 1824 and
raised to the peerage as Baron Wynford in 1829. Foss says of Best that he was “superficial in legal knowledge . . . [and)
was a zealous supporter of conservative principles [who} strenuously opposed the Reform Bill {1832] through all its stages.
As a judge he was apt to form hasty and questionable opinions, and when presiding at Nisi Prius to lean in his summing up
so much to one side that he was nicknamed the *judge advocate, " Judges of England, pp.87-88.

155. Supran.153,at 51,55, 119.

156. Supran.20,at 374.

157.  R.v. Collins (1839),9 Car. & P. 456 at 457, 173 E.R. 910 at 9t 1.

158. Joseph Littledale (1767-1842): educ. Cambridge and Gray's Inn where he practiced as a special pleader; admitted to the
bar 1798; practiced us a barrister until 1824; thai year knighted and appointed to King's Bench; resigned 1841. Littledale
was a lawyer without political ambition or influence, but was a most able judge, highly respected in the profession. Foss,
Judges of England, p.410.
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great fault with the police force, even that might not go beyond the bounds of fair discussion;
and you have to say, looking at the whole of this paper, whether or not it does so. With
respect to the first resolution, if it contains no more than a calm and quiet discussion, allow-
ing something for a little feeling in men's minds (for you cannot suppose that persons in an
excited state will discuss subjects in as calm a manner as if they were discussing matters on
which they felt no interest), that would be no libel; but you will consider whether the kind of
terms made use of in this paper have not exceeded the reasonable bounds of comment on the
conduct of the London police. With respect to the second resolution . . . you are to con-
sider . . . whether they meant . . . to excite the people to take the power into their own hands,
and meant to excite them to tumult and disorder . . . the people have a right to discuss any
grievances that they have to complain of, but they must not do it in a way to excite tumult.'®®

However, there was not much evidence of this humane and reasonable
approach in the treatment meted out to Daniel O’Connell in 1843 by the
Court of the Queen’s Bench in Dublin. He was charged, inter alia, with
seditious conspiracy.’®® The accused, who was opposed to the legislative
union of Great Britain and Ireland in 1801 had, over the years, made
numerous attempts to have the Union repealed by constitutional means
similar to those by which he had been largely responsible for the enactment
of the Catholic Emancipation Act of 1829.7%! His latest and most successful
plan was to politicize the Catholic population of Ireland in a succession of
monster rallies at which he explained to them the strictly constitutional
means by which repeal might be effected. Prime Minister Peel grew alarmed
at O’Connell’s successful agitation and, in October 1843, when he called a
mass meeting at Clontarf:

... [T]he meeting was forbidden, and O’Connell told his followers to obey orders . . . Peel

took a sccond step. O'Connell was arrested and brought to trial on a long count. The jury

was packed [i.e., in Dublin, in 1843, there was not a single Roman Catholic on the jury'®?],

and although there were technical faults in the indictment the verdict went in favour of the
government.™ 63

The convicted prisoner was sentenced to one year in prison and was ordered
to pay a fine of two thousand pounds. He appealed in 1844 and the verdict
of the Law Lords, of whom the Whigs were in the majority, was in his
favour.’®* In his judgement, Lord Campbell, at length, and in the most
graceful language, laid the blame on the Court of Queen’s Bench for the
packing of the jury.’®® In any case, the government had won: O’Connell’s
campaign was halted with dire effects for the Irish problem, and his health
was impaired by the long trial. He died in 1847.

Thirty years later, what is perhaps the leading case in common law on
the definition of sedition was heard before Cave J.,’®¢ in 1886. John Burns?®?

159. Supran.157,at 460-61 (Car. & P.), 912 (E.R.).

160. R.v.O'Connell (1843),5 St. Tr. (N.S.) 2 at 14,

161.  Roman Catholic Relief Act, (1829). 10 Geo. 4,¢c. T (U.K.).
162. 14 Dictionary of National Biography (1909) 831.

163. Supran.14], at 335-36.

164.  Ibid. a1 336.

165.  R.v.O'Connell (1839), 5 St. Tr. (N.S.) 2 at 901-903

166. Lewis William Cave (1832-1897); educ. Rugby, Oxford and Inner Temple: called to bar 1859; practiced as barrister;
Bencher 1877: Q.C. 1875; justice, High Court Queen's Bench division, and knighted 1881; prolific legal writer. Considered
to have “unusual vigour and soundness of judgement.”

167.  John Elliot Burns (1858-1943): educ. finished local school age ten; apprentice engineer age fourteen; attended night
schools; became strong trade unionist; worked as foreman engineer; became ardent socialist and strong speaker; often
arrested and imprisoned: defeated in parliamentary election 1885; elected M.P. for Battersea 1892 and won the seat in

ding elections; appointed to Liberal Cabinet 1905; resigned his portfotio 1914; retired from Parliament 1918.
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and others were indicted, inter alia, “for unlawfully and maliciously uttering
seditious words . . . with intent to riot, and . .. for conspiring together to
effect the said objects”,'®® which was much the same offence for which the
strike leaders in Winnipeg were tried in 1919. There were other similarities
between the two cases. As a result of the Peterloo massacre and the general
labour unrest of the early 1820’s, legislation was enacted in 1825 to enable
workmen to combine for their own benefit, and through an accretion of
case law, the advanced legislation of the 1870’s was the eventual result.*¢®
Ironically, it was at this time that a severe economic slump occurred in
Britain, which was compounded by a parallel agricultural depression and
the need of the Gladstone administration to raise funds for its punitive
expedition in Egypt. In many cases, while wages remained static or actually
declined, prices rose.™ All of this caused severe unemployment in large
industrial centres, and much labour unrest, which was organized and chan-
neled by “Social Democratic Foundation leaders [who] organized meetings
and marches of the unemployed.””* Often, these meetings were large gath-
erings and, on one occasion in February 1886, “a monster concourse of
50,000 in Hyde Park was broken up by the police.”*?% It was for planning,
addressing and then leading one such group of about 20,000 on a march
ending in a riot in London’s West End, that Burns and three other men
were arrested and charged. All four men were as notable in later British
political and labour life as were to be the leaders of the Winnipeg Strike in
Canada.'” While there is no doubt that the accused had addressed the
crowd, it was also proved that, as in Winnipeg,'™ they had urged the assem-
blage to keep the peace and, later, when violence had broken out, that they
had urged the marchers to disperse.’”®

Thus, the causes of labour unrest in Britain which preceeded the riots
of 1886 were not dissimilar to those which brought on the Winnipeg Strike.
Nor was the response of the Gladstone administration dissimilar to that of
the Canadian Government in 1919, in that both resorted to indictments for
seditious conspiracy.

In the course of his remarks during the Burns trial, Cave J., defined
sedition using a definition of Stephen’s which had been freely adopted from
the Statute of 1819. In addition, he also specified what was not sedition
and, again, he was quoting Stephen.’?® He then reviewed the evidence, and
went on to remark that there was:

... [Clonsiderable difficulty in separating and apportioning the different elements which
contributed to the riots . . . and that it was impossible to say that any disorder that arose was

168. Supran.29,at 356.

169.  Sec J. Jervis (ed.), Archbold's Pleading, Evidence and practice (24th ed. 1910), | at 278-82, for a succinct summary of this
process.

170. 14 R. C.K. Ensor, “England 1870-1914" in The Oxford History of England (1968) 77-84, 134.
171, 1bid.. at 100.

172, Ibid., at 1Ol

173, Ibid.. at 100; and see also supran.3.

174.  Masters, supra n.6, at 106-7.

175.  Supran.29,at 358.

176.  Ibid.. at 360.
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necessarily due to speeches made by persons who were themselves orderly, because of the
presence of the disorderly elements of the crowd. . "7

But it is in his charge to the jury that he demonstrated that his view of
sedition was much the same as that of Littledale J. in R. v. Collins and how
it diverged from that of Best J. in R. v. Burdett and the Queen’s Bench in
R. v. O’Connell:

1 have already told you that you must take a broad and even a generous view of the whole
of the case presented to you. You must not attach too much importance to isolated phrases,
but you must look at the general gist of the matter. You must consider the object which took
them there, the way they sct about attaining it, and you must also consider to some extent,
as throwing some light upon your decision, whether the riots which actually took place were
the natural consequences of speeches delivered on that occasion.'™

Moreover, the Judge went right to the heart of the matter when he uttered
the short, concise, phrase which made R. v. Burns a leading case: “In order
to make out the offence of speaking seditious words there must be a criminal
intent upon the part of the accused, they must be words spoken with sedi-
tious intent; . . .17

It is not recorded how long the jury was out, but they returned a verdict
of “not guilty” for each of the four defendants.

In this case, the law of sedition and its application by the judiciary had
essentially reached the point where it was in 1919. Generally speaking, a
seditious intention was defined as an intent to alter the ruling institutions
by unlawful means; seditious words and writings were those which would
bring about the seditious intention and, a seditious conspiracy was one in
which two or more persons agreed to commit acts in furtherance of a sedi-
tious intention.'®® Since intention was the essential element of the crime,
truth was no defence.'® However, because the state was seen as the exten-
sion of the individual, and thus the servant of the people, the right of the
subject to criticize the government freely and without restraint was recog-
nized, so long as such criticism did not incite people to commit unlawful
acts. This, then, was the definition of sedition and the way it was interpreted
in Archbold’s Criminal Practice the authority quoted by Metcalfe J. in his
charge to the Winnipeg jury in 1919. That many of the English judiciary
had come to accept a reasonable and humane view is obvious from the
remarks of Mr. Justice Cave, and from an item on page 423 of The Law
Times of April 17, 1886:

The result of the Socialists” trial [ R. v. Burns] was not a surprise to us, nor we should imagine
to any of our rcaders. There was a half-heartedness about the prosecution which became
painfully apparent. while the judge plainly, at an early period, showed that he did not think
much of the case for the Crown. There can be little doubt that panic was the origin of the
proceedings.

177, 1bid., at 366.
178.  Ibid., a1 367.
179.  Ibid.. at 364.
180. Supran.20, at 298.

181.  Ibid.. at 381. For example, to paraphrase Stephen, a person may say that the income tax law is unjust, and may have good
reason for so saying. But, if he incites people to riot to effect tax reform, he will be convicted because his intent is to start a
riot, regardless of his motivation for doing so.
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But the divergence in the profession over the role of the bench is again
made apparent, for The Law Journal of April 17, 1886, published a much
longer editorial on page 217 which was most critical of Cave, and in which
there is a clear inference that the state or bench, rather than the jury, shall
decide what utterances constitute sedition:

It is impossible to agree with the summing-up of Mr. Justicc Cave in Regina v. Hyndman

[i.e. R. v. Burns) as reported in the daily papers. The questions for the jury in a prosecution

for seditious words, as in a case of defamatory words or writings, are-first, were the words

charged spoken? and, secondly, had they the tendency alleged? The learned judge’s sum-

ming-up was, however, concerned almost entircly with the question of malice, as inference
which the law presumes against the utterer of words with a seditious tendency. The only
reference to the presumption of law upon which the whole case turned seems to have been

in the words: “The Attorney-General had said that inciting to disorder was the natural

consequence of the words the defendants used, and, therefore, they were responsible for it.

He could not agree entirely as to that. There must be, in order to make out the offence of

speaking seditious words, a criminal intent. The words must be seditious and spoken with a

seditious intent. Although it was a good working rule to say that a man must be taken to

intend the natural consequences of his acts, it was very proper to ask the jury if there was
anything to show to the contrary.™ In some reports Mr. Justice Cave is made to say of this

fundamental rule of law that it is a legal fiction, . . .

Sedition Law in Canada

In Canada, just as in England, there was a divergence of opinion in the
legal profession on the question of sedition. This was apparent from the fact
that the latter article was reproduced in full, with obvious approbation, as
an editorial in The Canada Law Journal less than a month after its publi-
cation in London.'®2 But this was not an unexpected reaction, since one of
the main issues which concerned Canadian legalists at the turn of the
century was the challenge to the sanctity of contract by various groups in
society.'®® Of course, trade unions were seen as especially dangerous to this
cornerstone of the business world because of the ability of union executives
to channel the efforts of workers and to make unified demands on their
behalf — demands which if not met, could result in long and costly strikes.

Hence, a continuing debate was carried on in the pages of Canadian
legal periodicals of the time. On the whole, the weight of opinion was heavily
on the side of sanctity of contract. For example, in 1883 a correspondent
of The Canadian Law Times commenting on a strike by telegraph operators
said:

[T]he claim of the hirer of labour to do what he will with his own, so long as he fulfils legal

contracts and does nothing unlawful, has been accepted as just, and as supporting a truth

which has become an axiom both of political economy and of law. Yet the telegraph opera-

tors, who, at this writing, are obstructing for their own purposes a most important channel

of business communication, and subjecting the citizens of this country and the United States

to the inconvenience and loss entailed by a general strike, seem not to be of this opinion.

“The companies are paying large dividends,™ say the strikers, “let them therefore pay us

higher wages, or we will ruin their business.™'

Ten years later, in the same journal, an article entitled “Breach of Contract
by Strikes,” was even more uncompromising: “Nearly all strikes of the

182.  (1886).22 Can. L.J. 175-6.
183. ). F. Newman, “Reaction and Change: A Study of the Ontario Bar, 1880-1920," (1974), 32 U. of T.L.R. 51, at 62-3.
184.  W.S.Gordon, “Strikes and Strikers in their Legal Aspect,” (1883), 3 C.L.T. 367.
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present day constitute a grievous breach of contract. There may be fault
on the part of the employer, but if he has committed no breach of his
agreement or implied relation with his employees, there can exist no lawful
reason for quitting his employ in this manner.’®® But an event which prob-
ably loomed larger in Mr. Justice Metcalfe’s thinking, and which was much
more immediate, was the opening address of Sir James Aikins, K.C., to the
1919 annual meeting of the Canadian Bar Association. Sir James was not
only founder and President of the Association, but was a leading member
of the Manitoba Bar, and his speech was delivered in Winnipeg, August
27, 1919, a few days after the strike leaders were committed for trial, and
presumably about the time Metcalfe began to compile his brief.?8®

Aikins’ address is a period piece, and should really be read in full to
savour the strong reactionary feeling of the legal profession at that time
and place. However, a few excerpts germane to the topic under discussion
will suffice to give some idea of the feeling. After a properly patriotic
opening, Sir James began a survey of the condition of the Arts and the
professions, and went on:

In politics strong agitation is made for collectivism and enslavement to system in substi-
tution of individual liberty, and for group or class control in licu of popular democracy, and

for Bolshevism instcad of settled national government by the people, of the people, for the
people.

Bolshevism is a new name and a recrudescence of an old disease, a frequent consequence
of war. For instance the Jacqueric in 1358, 15 years after the commencement of the One
Hundred Years' War, was the same thing under a different name; so also was the Jack Cade
rising in 1450 at the close of the One Hundred Years” War. A similar spirit of turbulence
was cxhibited when the American War of Independence was over in Shay’s Rebellion and
the Whiskey War. The same thing is seen in the Reign of Terror after the fall of the Bastile
in France, and later after the Franco-Prussian War, but under the name of communism.

These and other similar anarchistic uprisings were suppressed and will continue to be
overcome by the strong arm of authority, and the good sense and sturdy spirit of the people.'®?

In effect, what was good for the government was right and proper for the
people, regardless of the oppression they were subjected to and the economic
degradation to which they were reduced. But, the passage which best rep-
resents the distorted view of a large segment of the legal profession was his
statement “that what gives sanctity to law in a democratic country is not
the passing of it by a legislature but the fact that it represents the calm
judgement of right minded citizens.””*®® It is hard to believe that Sir James
could say this in all seriousness when he was well aware that a major
amendment to the Immigration Act had been given three readings and
passed in the Commons in twenty minutes, on July 6, less than two months
before he spoke. On the same day, the Bill passed the Senate and received
the royal assent. It provided that any non-Canadian born citizen could be
deported on conviction of any one of a list of actions declared to be seditious
offences.’®® However, as was mandatory for such an oration, Sir James

185. P Edwards, “Breach of Contract by Strikes” (1893), 13 C.L.T. 290.
186. Canadian Bar Association, Proceedings, 1919 (Aug. 27, 1919) 10.
187, Ibid..at 81.

188. Ibid., at 82.

189.  See the discussion on this topic in Masters, Supra n.6, at 103-4.
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finished this portion of his speech with a ringing paean of praise for the
sanctity of contract. “That fundamental to our civilization and that for
which our laws exist is individual liberty and included in it freedom of
contract and the right to possess property legitimately acquired.”'®® Seen
in this context, it is not surprising that Russell’s indictment, which was
drawn up a few weeks later, alleged that the workers had broken their
contracts, express or implied, with their employers. All in all, the speech
must have given Mr. Justice Metcalfe much food for thought.

His reasons for being obliged to have recourse to English common law
definitions of sedition have their roots in a movement which got under way
in sixteenth-century Germany and culminated on the Continent during the
first half of the nineteenth century. At that time, many European nations
were seized with the desire, if not the necessity, of bringing some order to
their antiquated systems of law. Revolutionary France led the way in the
1790’s. This law, and much else, was given order and clarity in the Code
Civil, which was supplemented six years later by the Code Penal in 1810.
These were followed by similar codifications of law in Austria, Germany,
Italy, Holland and many South American nations. Across the Channel, the
urge for reform was no less strong although its progress and form were
more tortuous. There was first a good deal of consolidation particularly of
the criminal law under Peel in the 1820’s.'®* Further changes were made
in the criminal law consolidation acts of 1861.2°2 Finally, in November
1877, Sir James Fitzjames Stephen was commissioned by the Lord Chan-
cellor to prepare a bill for the codification of indictable offences and criminal
procedure for submission to Parliament.'®® The draft code was, in fact, an
expanded version of his Digest of the Criminal Law.*®* As such, it was not
a completely new set of provisions worked out from first principles, but
rather a concise restatement of the existing law, both statute and com-
mon.'®® Too late for full consideration by Parliament, it was left on the
order paper in 1878. Since there had been criticism of Stephen’s Bill in the
House, the Lord Chancellor struck a commission of eminent jurists to revise
the Bill for submission in 1879.'?¢ The committee, of which Stephen was a
member, deliberated for five months and while it did make a few changes
it left untouched the whole section on sedition from Stephen’s Code.'®*” But
since the committee took so long, it was found to be too late to pass the Bill
in 1879. It was again introduced early in 1880, but sank without trace
when Disraeli’s administration foundered on the rock of the Irish Question
a few days after first reading.

190. Supran.187 at 82.
191. C.S. Greaves, The Criminal Law C¢ lidation and A di Acts, (2nd ed. 1862) 5.
192.  See ibid.. a1 24-31, for an explanation of the drafting and passage of these Acts: 24 & 25 Vic., c. 94-100 (U.K.).

193.  Letter, Stephen to Lord Lytion, November 9, 1877. Cambridge University, West Library, Stephen Papers, ADD. 7349,
collection 14/1.

194. L. Stephen, The Life of Sir James Fitzjames Stephen (1894) 379-80.

195. 6 Great Britain, Parliament, Sessional papers, House of Commons, Report of the Royal Commission on the Law Relating
10 Indictable Offences. (London: The Commission, 1879) 175.

196.  Supran.194, at 380.
197.  Supran.195, at 188.
198. U.K. Parl., Hansard’s Parliameniary Debates, col. 244 (Feb. 6, 1880).
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Meanwhile, the Canadian Government had been seized with a similar
urge for reform. But its task was made easy, relative to the English expe-
rience, because the Department of Justice simply took the draft English
Code, amended it to comply with Canadian statute law, added all the
Canadian substantive and procedural summary conviction law, and intro-
duced the result to Parliament in the Session of 1891 as a draft criminal
code of the statute law only. All recipients of the bill, who included not only
members of Parliament but also judges and eminent members of the bar,
were asked to read it and suggest amendments.'® The definitive version
was introduced to the House April 12, 1892 as Bill No. 7 by Sir John
Thompson, the Minister of Justice. “As originally drawn . . . [it] contained
a clause defining a seditious intention in terms similar to s. 102 of the
English Draft Code . . .”’2°®¢ However, this clause so roused the ire of some
members that, after a lengthy debate in the joint Commons-Senate Com-
mittee and further debate in the Committee of the Whole, “it was ultimately
decided to strike out the clause and leave the definition to common law.”20?

All the members who took part in the debate in the Committee of the
Whole, with the exception of Thompson, were Liberals, and all were emi-
nent lawyers who were destined to hold high judicial office. Perhaps, more
importantly, they were all imbued with the Whig interpretation of history,
and argued their case as though the Minister were trying to undermine the
Whig shibboleth of parliamentary supremacy. The bone of contention was
section 102, the first part of which defined a seditious intention as an
intention:

(a) To bring into hatred or contempt, or to excite disaffection against, the person of Her
Majesty, or the Government and Constitution of the United Kingdom or any part of
it, or of Canada or any Province thereof, or either House of Parliament of the United
Kingdom, or of Canada or any Legislature, or the administration of justice; or

(b) To excite Her Majesty’s subjects to attempt to procure, otherwise than by lawful
means, the alteration of any matter in the State; or

(¢) To raisc discontent or disaffection amongst Her majesty’s subjects; or

(d) To promote feelings of ill-will and hostility between different classes of such subjects.??

Thompson, who had been a judge of the Supreme Court of Nova Scotia,
had obviously had experience searching out obscure statutes and in dealing
with the exasperating problems caused by the archaic procedures specified
in such enactments. As Minister of Justice, he now had the opportunity of
remedying the situation and he made the most of it. His objective, he said,
was to simplify the law, to get rid of the now meaningless distinction between
felony and misdemeanour, and to put all the criminal statutes between two
covers.2®® In his reasoned argument, he made the point that the distin-
guished jurists who had revised Stephen’s Draft Code of 1878 had declared
that “this [definition of sedition] is as exact an application as we can make

199. Can. H. of C. Debates, cal. 156-57 (May 12, 1891).

200. ). Crankshaw, The Criminal Code of Canada (1st ed. 1894) 67.
201.  Ibid.

202. Canada, House of Commons, Criminal Law Bill, No.7, c.122.
203. Can. H. of C. Debates, col. 1313-14 (April 12, 1892).
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of the existing law.”2°* As we have seen, they had even gone farther and,
in addition, had stated: ““‘On this very delicate subject we do not undertake
to suggest any alteration of the law.”’%% An examination of the twenty-fifth
(1918) edition of Archbold, where the words of the definition are repeated
almost verbatim, bears out the truth of their assertion.2°¢

On the other hand, Mr. Mills,2°7 a future Minister of Justice, insisted
that the contentious section “would alter the constitutional law as set out
in the trial of Sacheverall,”?*® and would thus make any criticism of the
Queen or her governments or ministers, seditious offences.2%® Mr. Davies?!®
also harked back to the Glorious Revolution, and held that the liberty of
the subject was inextricably bound up with the common law which “is
elastic and justly elastic. It is made by the prudence and wisdom of the
judges . . . to suit the development of the people and the constitution.”?!!
Mr. Mulock?'? thought that the section would impair freedom of speech
and, in the most reasoned argument of Thompson’s opponents, gave what
he considered to be examples where free speech would be restricted or
forbidden. But, more to the point, he said, “I trust that the section will be
so modified as to put that right beyond all question of controversy. If the
Minister will not yield the point now, I give him notice that when the Bill
is reported I will move to cut down that clause.”?!? :

In succeeding days, the remainder of the Bill’s 981 sections were dis-
cussed, amended or otherwise dealt with and no more really contentious
issues arose. By June 28, the last clauses were up for debate. Now, Parlia-
ment was to be prorogued July 9, which only left eleven days for the Bill
to pass the Senate and receive the royal assent. Probably for this reason,
and because there was agreement as to the disposition of all the other
sections, Thompson acceded to Mulock’s request and deleted the offending
passage, rather than risk an acrimonious debate over it in the House.?!*

204. Can. H. of C. Debates, col. 2831 (May 19, 1892).

205. Supran.198.

206. Supran.22,at 1070-71.
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Conclusion

This is why there was no definition of sedition in the Criminal Code
and why Mr. Justice Metcalfe was able to exercise quasi-judicial authority
in the Russell case. And there is little doubt that he intended to use his
authority. In the short “Note E” of his brief he says: “See Cran[k]shaw’s
notes to section 134, based on the Hunt (1820) and O’Connell cases (1844).
This statement E. is my idea of the law, after extensive reading of the
cases.”?!® The trial of Russell was not exactly a re-run of these two cases,
but, like Best J., Metcalfe did tell the jury in no uncertain terms what he
thought to be seditious in the evidence before them and, like Bayley J., he
was partial to the prosecution and refused to entertain objections to ques-
tionable prosecution evidence.

The question arises: what motivated Metcalfe to do what he did? The
Judge did not like trade unions in general or R.B. Russell in particular.
Joseph Thorsen,?!® later President of the Exchequer Court of Canada,
claimed that Metcalfe “could be very biased”, and cited as an example “his
very partisan handling of the Winnipeg General Strike Trial.””*'? But, if he
was biased, then so was most of the Manitoba bench and the majority of
the legal profession. So were most of the legislators of the provinces and
the Dominion, the business community, and many of the people of the upper
and middle classes. All of these constituted a small, but nevertheless influ-
ential, minority whose views were faithfully echoed by the majority of
newspaper editorialists in Canada.?!®

Then, there was the fact that Metcalfe was obviously well read in
Canadian history and saw himself as a Canadian patriot. This gave his
appeal to the patriotism of the jurors a very authentic ring when he encour-
aged them to help him to stem the tide of red revolution, which he believed
was sweeping down to inundate Canada, with Russell and his co-defendants
on the crest of the wave. That his belief was wrong is beside the point; it
was the view of the majority, and he reflected it faithfully.

Finally, Metcalfe was in the conservative legal tradition, and believed,
along with Mr. Justice Best, that it was his duty to point out what he
regarded as seditious material in a manner the jurymen could not ignore.
Moreover, he used his considerable talent as an antiquarian to paint a
picture of strikes and sedition which was at variance with the liberal English
practice. But, it was perhaps his skillful manipulation of cases, to arrive at
a pernicious definition of conspiracy, that was repugnant to the provisions
of the Criminal Code, which best displayed his juristic talents. It is a fact
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that the jury could have found Russell not guilty, but Mr. Justice Metcalfe
was a judicial craftsman of the first order, and the jury took his direction
and pronounced the verdict he so obviously desired.






