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categorization which happens to coincide with provincial borders, if there
is no valid and independent government objective gained thereby. Where
laws or practices discriminate primarily on the basis of residence, whether
through direct classification or through disguised means, they will be open
to attack under s. 6. Of course, in any case involving such discriminatory
effects, the legislation or practice may yet be constitutional if the
‘‘demonstrably justifiable’’ standard of s. 1 is met.

Section 6(3)(a) specifies that the rights safeguarded by s. 6(2) are
subject only to laws which are ‘‘of general application’” and which are
““in force in a province’’. Both these phrases appear in s. 88 of the Indian
Act'®® which makes ‘‘laws of general application from time to time in force
in any province’’ applicable to Indians. The question arises whether judi-
cial interpretation of this section may aid in interpreting s. 6(3)(a).'%®

One potential problem which cases interpreting s. 88 have identified
is whether a law ‘‘in force in a province’’ means both federal and prov-
incial, or only provincial laws. Under the Indian Act it has been held that
federal laws are not encompassed by the section.'%” If this logic applies to
s. 6, then s. 6(3)(a) would protect provincial laws restricting mobility,
but not federal laws.

Although most laws and practices interfering with mobility are prob-
ably provincial, there are some federal laws, and probably some federal
practices, having the same effect. For example, the Supreme Court Act'®
requires the judges of the Supreme Court of Canada to reside in or within
forty kilometres of the National Capital Region. Under the Regional
Development Incentives Regulations, 1974'® it is a condition of a devel-
opment incentive or loan given pursuant to the Regional Development
Incentives Act''° that the applicant undertake to hire residents of the des-
ignated region. If s. 6(3)(a) does not apply to federal laws, then the valid-
ity of these provisions would be determined on the basis of s. 1 alone.

It is submitted that case law under the Indian Act should not be deter-
minative on this point. An important distinction between s. 88 of that Act
and s. 6(3)(a) is that the former makes laws of general application appli-
cable to Indians ‘‘subject to the terms of any treaty and any other Act of
the Parliament of Canada’’. The emphasized words make it

clear that when the section refers to ‘laws of general application from time to time in

force in any province’ it did not include in that expression the statute law of Canada. If

it did, the section, in so far as federal legislation is concemed, would provide that the

statute law of Canada applies to Indians, subject to the terms of any Act of the Parliament
of Canada, other than the Indian Act. This would be a rather unusual provision.'!!

105. R.S.C. 1970, ¢. 1-6.

106.  See supra, n. 84, where the Ontario Court of Appeal referred to case law on's. 88.
107. R. v. George, [1966] S.C.R. 267.

108. R.C.S. 1970, c. S-19, 5. 8 as amended by 5.C. 1976-77, ¢. 25,s. 19.

109. C.R.C. 1978,c. 1388, s. 17(a).

110. R.S.C.1970,c. R-3.

111.  Supra, n. 107, at 280 (per Martland J.).
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Section 6(3)(a) does not contain any similar reference to federal laws which
would compel a similar conclusion.

Further, it is submitted that a construction of s. 6(3)(a) which would
result in a different standard of validity for federal and provincial laws
makes little sense, given the apparent purpose of s. 6, to prohibit discrim-
ination based on province of residence. The Supreme Court Act does not
interfere with the mobility of individuals by discriminating on the basis of
province of residence. Rather, it restricts residence to a region which is
part of two provinces. Similarly, since the designated region under the
Regional Development Incentives Act is not necessarily the same territory
as a province,'' the regulations do not necessarily discriminate on the
prohibited basis. If these provisions were provincial, they would be saved
by s. 6(3)(a). There is no apparent reason why a different standard should
be applied to them merely because they are federal enactments.

Cases interpreting s. 88 of the Indian Act have also considered the
meaning of ‘‘laws of general application’’. In Re Skapinker and Law Soci-
ety of Upper Canada the Ontario Court of Appeal used a test for deciding
whether a law was of general application which was formulated in Kruger
and Manuel v. The Queen.'' In the latter case, Dickson J. said:

There are two indicia by which to discern whether or not a provincial enactment is a

law of general application. It is necessary to look first to the territorial reach of the Act.

If the Act does not extend uniformly throughout the territory, the inquiry is at an end

and the question is answered in the negative. If the law does extend uniformly through-

out the jurisdiction the intention and effects of the enactment need to be considered. The

law must not be ‘in relation to’ one class of citizens in object and purpose. But the fact

that a law may have graver consequence to one person than to another does not, on that

account alone, make the law other than one of general application. There are few laws

which have a uniform impact. The line is crossed, however, when an enactment, though

in relation to another matter, by its effect, impairs the status or capacity of a particular

group. The analogy may be made to a law which in its effect paralyzes the status and

capacities of a federal company .... Such an act is no ‘law of general application’.'!*

The decision in Skapinker was based on the premise that s. 28(c) of
the Law Society Act,'"> which made non-citizens ineligible for admission
to the bar, was not a law of general application. The majority of the court
held that although the law met the first criterion of the Kruger and Manuel
test, being in force throughout the province, it did not meet the second
because it impaired the status of a particular group: permanent residents
of Canada. Since the court found that the law was not “‘of general appli-
cation’’, the rights specified in s. 6(2) could not be subject to it, even
though it discriminated on the basis of citizenship, not province of resi-
dence. The majority went on to find s. 28(c) invalid, because it was not
demonstrably justifiable under s. 1.

112.  Supra, n. 110, ats. 3.

113.  [1978] 1 S.C.R. 104, 75 D.L.R. (3d) 434.
114.  Ibid., at D.L.R. 438.

115.  Supra, n. 85.
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Whatever may be said about the applicability of the ‘‘two indicia™
in the context of s. 88 of the Indian Act, it is suggested that they are not
an appropriate test under s. 6(3)(a) of the Charter. The category of laws
and practices which are not ‘‘of general application’’ must be fairly small
if the rights in s. 6(2) and the limitation in s. 6(3) are to be meaningful.
Strict adherence to the Kruger and Manuel test, which was developed in
the context of a different section, may result in inconsistencies.

For example, the first of the ‘‘two indicia’’ identified in Kruger and
Manuel is that the law must be in force throughout the territory if it is to
be a law of general application. Immediately the question arises, ‘‘what
territory?”’ In Kruger, the ‘‘territory’’ assumed was the ‘‘province’’. Since
s. 6(3) and s. 88 of the Indian Act both say ‘‘laws of general application
in force in a province’’, it may be argued that the province is the relevant
“territory’’ under s. 6(3) as well. What, then, is the position of a munic-
ipal by-law? If a city passed a by-law requiring city employees to live
within the city limits and the province were assumed to be the relevant
territory, the by-law could not by definition be a ‘‘law of general appli-
cation’’, being in force only within the city limits. However, the by-law
does not discriminate on the basis of province of residence which s. 6(3)
identifies as the relevant basis of discrimination under s. 6. Is it reasonable
to conclude that it must be struck down under s. 6 unless it is demonstrably
justifiable although it discriminates on a basis not relevant to s. 67 Argu-
ably, it is not. If not, perhaps the relevant territory should be redefined,
or, more likely, the first of the ‘‘two indicia’’ is not an appropriate factor
in the context of s. 6 at all.

Neither is the second part of the test necessarily applicable. In the
Kruger case, the court was concerned with whether the law in question
impaired the status of Indians. If it had, being a provincial law, it would
have been unconstitutional by virtue of s. 91(24) of the Constitution Act,
1867. Section 6 and s. 91 are fundamentally different because s. 91 gives
jurisdiction to Parliament whereas s. 6 is designed to curtail jurisdiction.
Section 6 thus does not ‘‘create’’ a status which cannot be interfered with,
as s. 91 does. It is suggested that as a result of this fundamental difference
between the two sections, it is misleading to apply the same test under
them both.

It is submitted that the mere fact that a law applies only to a particular
group cannot be determinative. Yet this is what the second branch of the
Kruger and Manuel test implies. Many laws single out particular groups
in regulating particular professions or activities and may interfere with the
mobility of individuals. For example, the section of the Supreme Court
Act mentioned above singles out Supreme Court judges vis-a-vis other
Canadians, and prevents them from living wherever they please. This fact
alone should not make the laws suspect. The mere setting apart of Supreme
Court judges, lawyers, engineers, or Justices of the Peace should not
make s. 6(3)(a) inapplicable, because the distinctions drawn between these
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groups and others is irrelevant to discrimination on the basis of province
of residence. Generally, then, the Law Society Act considered in Skapinker
should be considered to be a law of general application.

Having said all this, it should not be assumed that the result of the
Skapinker case cannot be justified. While distinguishing between citizens
and non-citizens may not prevent a law from being a law of general appli-
cation, a provision which discriminates between citizens and permanent
residents should be contrary to s. 6. It is submitted that this is so because
the rights safeguarded by s. 6(2) are safeguarded equally for both classes.
Equality may be presumed because the section specifically grants rights
to both citizens and permanent residents without distinguishing between
their entitlement. The necessary implication is that the section grants both
groups the same rights.

Consideration of s. 6(3) is not necessary to decide the validity of any
law which distinguishes between citizens and permanent residents. This
is because s. 6(3) makes only the rights granted by s. 6(2) subject to the
limitations. It does not purport to affect who may enjoy the rights thus
limited. Section 28(c) of the Law Society Act is contrary to s. 6 because it
interferes with the equality of entitlement presumed by s. 6(2). The fact
that it is a law of general application cannot save it, unless it is demonstr-
ably justifiable under s. 1. In Skapinker, the court concluded that restrict-
ing access to the legal profession to citizens and British subjects was not
demonstrably justified.

Many existing laws contain provisions which interfere with protected
mobility rights on the basis of citizenship. Although it is submitted that
these are contrary to s. 6, some of them may be saved by s. 1. For exam-
ple, British Columbia has legislated a statutory preference for Canadian
citizens in its Public Service Act.''® In Alberta, Provincial Court Judges
must be Canadians.!!” A case may be made for the proposition that it is
demonstrably justifiable to require public servants and judges to be citi-
zens of Canada. On the other hand, it is doubtful whether a provision such
as s. 74 of The Liquor Licensing Act''® could be said to be demonstrably
justifiable in a free and democratic society. This section would absolutely
disqualify permanent residents who apply for liquor licenses under the Act
and thus impairs their ability to pursue the gaining of a livelihood in Sas-
katchewan.

The fact that s. 6(3) speaks of both laws and practices indicates that
s. 6(2) rights extend to both. If this were not the case there would be no
purpose served by the reference to ‘‘practices’’ in the limitation section.
This is a reasonable interpretation, given the doctrine of colourability. A
province should not be able to do indirectly, for example through unlegis-
lated ‘‘practices’’, what it cannot do directly, through legislation.
116. R.S5.B.C. 1979, c. 343,s. 34.

117.  Provincial Court Act, R.S.A. 1980, ¢. P-20,s. 3.
118. R.S.5.1978,c. L-21.
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An interpretation which subjects ‘‘practices in force in a province’’
to scrutiny under s. 6 may present problems, however. Practices which
are not of general application or which are of general application but dis-
criminate on the basis of province of residence would be as unconstitu-
tional as laws in these categories. Such practices could not be ‘‘saved’’ by
s. 1, however, because they are not ‘‘prescribed by law”’.. This could
result in a situation where a practice which prima facie violates s. 6(2)
rights, but which is demonstrably justified, cannot constitutionally be con-
tinued. By way of illustration let us compare the different provincial
approaches to hiring for public sector positions. Most provinces have a
practice of preferring their own residents for such positions. This practice
is achieved by advertising public sector openings first in provincial news-
papers. In the normal course of events, only provincial residents answer
the ads. In choosing between two qualified persons, one a resident and
one not, the resident is often given priority. If no qualified resident can be
found, advertisements are placed in out-of-province newspapers. This is
a practice which discriminates on a prohibited basis: province of present
residence. It therefore violates the broad rights given by s. 6(2). The prac-
tice, not being legislated, is not ‘‘prescribed by law’’. Therefore, the fact
that it may be demonstrably justified as a practice would not help it under
s. 1 if it were to be challenged.

In British Columbia, by contrast, the Public Service Act'"® legislates
a preference for hiring Canadian citizens in the public service. If no qual-
ified citizen can be found, the Act permits the hiring of non-citizens as a
“‘temporary appointment’’. This provision violates the prima facie rights
given by s. 6(2). Assuming for the sake of argument that it is a demonstr-
ably justified restriction, it is ‘‘saved’’ by s. 1 because it is prescribed by
law.

2. Section 6(3)(b)

The limitation provided by s. 6(3)(b) will also present problems of
interpretation, but in a more circumscribed number of situations than will
arise under s. 6(3)(a). Unlike s. 6(3)(a), s. 6(3)(b) does not refer to
“‘practices’’. Only laws providing for reasonable residency requirements
are saved by the subsection. If a province does not legislate its reasonable
residency requirements, s. 6 prevents it from imposing them at all.

There are two basic kinds of residency requirements. The first, and
most common in Saskatchewan, is a ‘‘simple’’ residency requirement. A
provision incorporating such a requirement would make persons ‘‘who are
residents’’ or ‘‘who have established residency’’ in the province eligible
for a social service. It would not require the person to have resided in the
province for any set period of time. The second kind of residency require-
ment is a ‘‘durational’’ residency requirement. Such a requirement makes

119.  Supra, n. 116.
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persons ineligible to receive a social service until they have been residents
for a period of time. An example of a durational residency requirement is
provided by Saskatchewan’s three month residency requirement for receipt
of medicare.'?°

It will be necessary to decide what constitutes a social service. It does
not appear that the phrase has been judicially considered to date. Nor is it
defined in the Charter. A common sense definition would include welfare
benefits, medicare coverage and perhaps legal aid. However, most prov-
inces provide a wide range of benefits that might also be called ‘‘social
services’’. For example, Saskatchewan legislation provides for criminal
injuries compensation,'?! dental care,'??> education,'?® hearing aids,'**
subsidies on prescription drugs,'? and financial aid for students.'?6 It is
possible that a province would be justified by s. 6(3)(b) in imposing rea-
sonable residency requirements before any of these services would be
available.

It was suggested earlier that the wording of s. 6(3)(b) implies that the
right to receive publicly provided social services is a part of the right to
take up residence in a province. If the two sections are so linked, then the
definition of social services adopted for the purposes of s. 6(3)(b) may
bear on the range of rights protected by s. 6(2)(a). For example, if *‘social
services’’ is defined to include medicare but not assistance with prescription
drugs, then a new resident would not, as of right, be entitled to a subsidy
on prescription drugs. A preferable approach, however, is to argue that
the right to receive social services is the right to receive whatever social
programs a province offers, without discrimination. Thus, if Saskatche-
wan offers assistance with prescription drugs but other provinces do not,
persons taking up residence in Saskatchewan should be entitled to receive
the full range of Saskatchewan assistance, including the assistance with
prescription drugs.

In general then, a province would not be bound to offer particular
services, but would be bound to offer whatever services it provided equally
to all, excepting only that they could define reasonable residency require-
ments, whether durational or simple, as a prerequisite. This implies that
the provinces are at liberty to choose which services they shall offer and
to what extent, and is in accordance with American law, under which there
is no vested right to receive welfare, but if a state implements welfare
programs, it must do so within constitutional limits.'?” An argument could

120.  The Medical Care Insurance Commission Beneficiary and Administration Regulations, R.R.S., c. $-29, Reg. 1,s. 4, Saskasch-
ewan Gazette (Pant 1), Dec. 24, 1980.

121, The Criminal Inquiries Compensation Act, R.R.S. 1978, c. C47.

122.  The Dental Care Act, R.S.S. 1978, c. D4.

123.  Inter alia, The Education of Soldiers’ Dependent Children Act, R.S.S. 1978, c. E-4; The Education Act, S.S. 1978, ¢. E-0.1.
124.  The Hearing Aid Act, R.S.S. 1978, c. H-2.

125.  The Prescription Drugs Act, R.S.S. 1978, c. P-23.

126.  The Student Assistance and Student Aid Fund Act, R.S.S. 1978, c. S-61.

127. 79 Am. Jur. 2d, ‘‘Welfare Laws’", s. 4, at p. 92.
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be made for the proposition that a province is bound to provide, at a
minimum, bare subsistence level social services, such as welfare, to needy
persons in order to safeguard their right to ‘“move to and take up residence
in’’ the province. This, however, would be like arguing that s. 6(2)(b)
requires the provinces to provide jobs and other means of pursuing a liv-
elihood to every individual in their territories. The object of s. 6 is to
prevent discrimination based on province of residence, not to affirmatively
provide every person with the means of residing and pursuing a livelihood.

The word ‘‘reasonable’’ is used in s. 6(3)(b) to modify ‘‘residency
requirements’’. What is reasonable will likely be viewed as a question of
fact, taking into account the nature of the service offered. American cases
concerning receipt of various types of social assistance may be helpful in
defining where the line should be drawn. Presumably, the three month
residency requirement in Saskatchewan for eligibility for medicare is rea-
sonable. In other cases, it may be unreasonable to impose any residency
requirement other than simple residence. For example, if American law is
any guide, it is unreasonable to impose durational residency requirements
on eligibility for welfare.!?®

3. Section 6(3) and Section 1

One of the difficulties with interpreting s. 6(2) is that it is subject to
three limitation sections. Though it can be argued that the ss. 6(3) and (4)
limitations are intended to be the only limits on s. 6(2), it is submitted that
a better view is that s. 1 applies to it as well. This is borne out by existing
case law, which has not neglected to consider both limiting sections.'?
An examination of each subsection of s. 6(3) makes it clear that the tests
there are substantially different from the test imposed by s. 1.

The s. 6(3)(a) residency limitation bears no resemblance to s. 1. When
a law infringes the rights protected by s. 6(2) and is scrutinized under
s. 6(3)(a), there are two possible outcomes: the law is either saved, being
a law of general application which does not discriminate on the basis of
province of residence, or it is not saved, because it does discriminate on
the prescribed basis. It is submitted that neither outcome is final. Either
way, the law may still be seen as a limitation on a Charter right. As such,
it must also be determined whether it is a limitation which is prescribed
by law and can be demonstrably justified in a free and democratic society.

A recent unreported decision of the Nova Scotia Supreme Court
adopted this two-tiered analysis. The court was asked to decide whether a
Nova Scotia law requiring direct sellers to be residents of the province
violated s. 6. Richard J. held that the law did not offend s. 6(3)(a). He
went on, however, to consider s. 1 and decided that it was also a reason-
able limitation which was demonstrably justifiable.!3°
mbins_on,S% U.S. 847 (1969).

129.  See Skapinker, supra, n. 84.
130.  Basile v. A.G. for Nova Scotia (1983), 148 D.L.R. (3d) 382 (N.S.S.C.-T.D.).
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The position of ‘‘practices’’ saved by s. 6(3)(a) is different, as noted
earlier. If the two-tiered approach is correct it must always be necessary
to consider whether a limitation on a right given by s. 6 is a reasonable
limit ‘‘prescribed by law as can be demonstrably justified in a free and
democratic society.”’ However, a practice by definition will never be
‘‘prescribed by law’’. The inevitable result is that whether a practice is
supported by s. 6(3)(a) or not, it will be unconstitutional. This result is
odd, given the express inclusion of ‘‘practices’’ in the s. 6(3)(a) limita-
tion. The apparent intention was to allow practices to be saved by s. 6(3)(a).
It seems, however, that the wording of s. 1 will not permit that result.

A similar two-tiered approach should be taken under s. 6(3)(b).
Although that section and s. 1 appear to adopt the same test, because both
use the word ‘‘reasonable’’, it is submitted that in fact the tests are differ-
ent. ‘‘Reasonable’” as used in s. 6(3)(b) refers specifically to ‘‘residency
requirements’’. ‘‘Reasonable’’ in s. 1 may refer to many other factors.
The s. 6(3)(b) test is therefore much narrower. It would be possible for a
residency requirement to be reasonable, but for the limitation in general
to be unjustifiable. A ‘‘reasonable’’ residency requirement is still a limi-
tation on s. 6(2) rights and would have to be scrutinized under s. 1. Sim-
ilarly, an ‘‘unreasonable’’ residency requirement is a limitation on s. 6(2)
rights and must be considered in light of the s. 1 test.

4. Section 6(4)

Section 6(4) reads as follows:

Subsections (2) and (3) do not prectude any law, program or activity that has as its object
the amelioration in a province of conditions of individuals in that province who are
socially or economically disadvantaged if the rate of employment in that province is
below the rate of employment in Canada.

The limitation provided by this subsection was inserted in s. 6 at the request
of Newfoundland. Essentially, its purpose is to permit a province which
has high unemployment to institute preferential hiring practices. How-
ever, its wording will support other kinds of practices. For example, a law
or program restricting access to limited housing to disadvantaged residents
of the province might be valid by virtue of the section.

Section 6(4) will protect federal as well as provincial laws. There-
fore, preferential hiring regulations passed pursuant to the Regional Devel-
opment Incentives Act,"' which identify an entire province as a region,
would not be precluded as long as the rate of employment in the designated
province is lower than the average rate in Canada.

Section 6(4) operates as a limitation on both ss. 6(2) and (3). Its
operation may be illustrated by The Newfoundland and Labrador Petro-
leum Regulations, 1977.'3% These regulations require permitholders and

131.  Supra, n. 110.
132. Nfld. Reg. 139/78, 5. 124(1).
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lessees to give preference in hiring to Newfoundland residents. They con-
stitute a restriction on the right of individuals to pursue the gaining of a
livelihood in Newfoundland, and they discriminate on the basis of prov-
ince of residence. Thus, they would violate s. 6(2) and would not be saved
by s. 6(3). Nevertheless, they are likely covered by s. 6(4) and so are not
‘‘precluded’’ by ss. 6(2) and (3).

It was argued earlier that whether or not a law appeared to be pro-
tected by s. 6(3), it had to be scrutinized under s. 1. It is submitted that a
similar procedure is not necessary when a law, program or activity comes
within the terms of s. 6(4). This is because the wording of s. 6(4) makes
it clear that the subsection operates notwithstanding the contents of ss. 6(2)
and (3). As a result, where the s. 6(4) criteria are met, no s. 6 rights are
being infringed. It follows that since there is no limitation of a Charter
right, s. 1 does not come into play. A different conclusion on this point
would render meaningless the words ‘‘program’’ or ‘‘activity’’, creating
the same problem that was encountered with the word *‘practices’ in
s. 6(3)(a). Programs and activities, not being prescribed by law, could not
be justified under s. 1, and thus would be unconstitutional. However,
s. 6(4) expressly says that s. 6 does not preclude programs and activities
which meet certain criteria. It must be concluded that s. 1 does not apply
to laws, programs, or activities protected by s. 6(4) in order to give mean-
ing and effect to this wording.

IV. Conclusion

As Deschenes C.J.S.C. observed in Malartic Hygrade Gold Mines
Ltd. v. The Queen, ‘‘[t]he exact scope of s. 6 of the Charter presents a
serious problem of interpretation’’.!*>* Some of the problems of interpre-
tation have been highlighted in the preceding discussion.

Under the Charter, Canadians have been assured of international
mobility rights. The rights to enter, remain in, and leave Canada had not
previously been recognized in constitutional law. It is suggested that
entrenchment of these rights will not seriously interfere with provisions
currently in force, such as the obligation of an accused to surrender his
passport. This is because of the impact of s. 1 of the Charter. Federal
Republic of Germany v. Rauca confirms that extradition of citizens is
demonstrably justifiable.

The Charter reaffirms and expands the rights of Canadian citizens
and permanent residents of Canada to live and move around in any prov-
ince. The right to reside in a province appears to include the right to
receive publicly provided social services. It also includes amenities which
are essential to a minimum standard of life, such as primary and secondary
education, and the right to acquire property. The right to pursue the gain-
ing of a livelihood in a province is broader than might at first be supposed,

133.  Supra, n. 83, at 520.
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and is not dependent on a person’s having moved to and taken up residence
there. It includes the right to be self-employed, and the right to make
money through investments. Thus, the right to acquire income-producing
property is safeguarded.

Determining the impact of the various limitation provisions is more
difficult. The rights are subject to the limitation of ss. 6(3), 6(4), and s. 1.
Section 6(3)(a) ensures that laws which restrict mobility otherwise than
by discriminating on the basis of province of present or previous residence
are preserved. Section 6(3)(b) affirms that a province may impose reason-
able residency -requirements before allowing individuals access to social
services. Section 6(4) allows discriminatory provisions aimed at improv-
ing the condition of disadvantaged individuals in a province of high unem-
ployment.

It is suggested that the s. 1 criteria must be satisfied whether or not
a law appears to be protected by s. 6(3). The phrase ‘‘or practices’’ in
s. 6(3)(a) creates an insurmontable difficulty. The phrase contemplates
the validity of non-legislated infringement of s. 6(2) rights, but since they
are not ‘‘prescribed by law’’, they cannot be saved by s. 1. This difficulty
does not arise with programs or activities coming under s. 6(4), as the
latter subsection operates not-withstanding s. 6(2) rights.






