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right to use either language in communicating with ‘‘the head office of
provincial departments and agencies in every province.’’*

Section 20 - Rights Not to Be Limited

20. Nothing in sections 13 to 19 shall be held to limit the right of the
Parliament of Canada or the legislature of a province, acting within the
authority of each respectively pursuant to law, to provide for more ex-
tensive use of both the English and French languages; and nothing in
those sections shall be held to derogate from or diminish any right, based
on language, that is assured by virtue of section 9 or 10, or to derogate
from or diminish any legal or customary right or privilege acquired or
enjoyed either before or after the commencement of this Act with respect
to any language that is not English or French.

This Section is based upon provisions of the Victoria Charter. Its
significance is, to the writer at least, rather obscure.

It should be noted that the first part of this Section refers to more
extensive use of both the English and French languages, not to either
of those languages. What then, would be the status of a statute calling
for greater use of only one of the languages? Suppose, for example,
that a statute were passed requiring all evidence given in any court in
Quebec to be translated into French if originally given in some other
language, with no equivalent provision for the translation of evidence
into English. Section 20 would not be applicable, since it would not be
a law dealing with both languages. Yet it is unlikely that the law would
be invalid, since nothing in the Charter would seem to prohibit such
legislation in any event.

The meaning of the portion of the Section referring to third
languages is also unclear. It is difficult to imagine a ‘legal or
customary right or privilege” relating to a third language that could
possibly be inconsistent with the other provisions of the Charter. It
might mean that if, for example, court cases tried on Indian reser-
vations were customarily heard in an Indian language this custom
would be protected. However, Section 20 does not directly legitimize
such customs; it simply says that nothing in Sections 13 to 19 should
be held to derogate from them. It does not seem to prevent derogation
by laws stemming from other sources.

In any case, these questions are largely hypothetical, since Section
27, to be discussed below, would deprive Section 20 of any legal
significance it might otherwise have had.

Section 21 - Language of Instruction

21. (1) Where the number of children in any area of a province in respect of
whom notice has been given as contemplated by this section, warrants the
provision of the facilities required to give effect to the right provided for
by this section, any parent who is a citizen of Canada resident within that
area and whose primarily spoken language is not that of the numerically
larger of the groups comprising those persons resident in that province
whose primarily spoken languages are either English or French, has the

39. Id, at Chap. 5, Recommendation 6.
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right to have his or her children receive their schooling in the language of
basic instruction that is the primarily spoken language of the numerically
smaller of those groups, in or by means of facilities that are provided in
that area out of public funds and that are suitable and adequate for that
purpose.

(2) The exercise by any parent of the right provided for by this section
shall be subject to such reasonable requirements respecting the giving of
notice by that parent of his or her intended exercise thereof as may be
prescribed by the law of the province in which that parent resides.

(3) Nothing in this section shall be held to limit the authority of the
legislature of any province to make such provisions as are reasonable for
determining, either generally or in any particular case or classes of cases,
whether or not the number of children in any area of that province in
respect of whom notice has been given as contemplated by this section,
warrants the provision of the facilities required to give effect to the right
provided for by this section.

(4) Nothing in this section shall be held to derogate from or diminish
any legal or customary right or privilege acquired or enjoyed in any
province either before or after the commencement of this Act to have any
child receive his or her schooling in the language of basic instruction that
is the primarily spoken language of the numerically larger of the groups
referred to in subsection (1) within that province, or to limit any authority
conferred or obligation imposed either before or after that time by the law
of that province to require any child, during any period while that child is
receiving his or her schooling in any language of basic instruction that is
not that primarily spoken language, to be given instruction in the use of
that primarily spoken language as part of his or her schooling in that
province.

(5) The expression ‘‘ parent’ in this section includes a person standing
in the place of a parent.

This provision is based upon a recommendation of the 1972 Joint
Parliamentary Committee. It is generally supported by the reports of
both the Canadian Bar Association Committee** and the Ontario
Advisory Committee on Confederation.*! The writer’s only quibble is
with some expressions used in the English version. The term ‘‘spoken
language’’ is used several times in this and other sections. This seems
to suggest that the language of reading and writing should not be
taken into account. The French text does not trouble itself with such a
distinction. The use of the adverb ‘“primarily”’ to modify ‘‘spoken
language’’ is also difficult to understand. The Section would be im-
proved if the English version borrowed a little from the French, and
referred simply to the ‘‘principal language.”

Section 22 - Preservation of English and French Languages

22. In furtherance of

—the appreciation by Canadians that the preservation of both English and
French as the principal spoken languages of Canadians is vital to the
prospering of the Canadian federation within the larger North American
society, and

—the resolve of Canadians that none of the institutions of government of

40. Id, at Recommendation 7.
41. Supran. 13, at 107.
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the Canadian federation, acting within the legislative authority of each
individually pursuant to law, should act in such a manner as to affect
adversely the preservation of either English or French as the language
spoken or otherwise enjoyed by any group of individuals constituting an
identifiable and substantial linguistic community in any area of Canada
within its jurisdiction,

it is hereby proclaimed that no law made by any such institution after this
Charter extends to matters within its legislative authority shall apply or
have effect so as to affect adversely the preservation of either English or
French as the language spoken or otherwise enjoyed by any such group of
individuals.

This Section places an important restriction on the law-making
powers of Parliament and the provincial Legislatures. Although the
enforcement provisions of Sections 23 and 24 do not apply to it (see
discussion of Section 27) it probably authorizes judicial enforcement
itself.

Section 23 - Laws not to Apply to Abrogate
Declared Rights and Freedoms

23. To the end that full effect may be given to the individual rights and
freedoms declared by this Charter, it is hereby further proclaimed that, in
Canada, no law shall apply or have effect so as to abrogate, abridge or
derogate from any such right or freedom.

This essential Section gives the courts their authority to apply the
Charter. It is based primarily on Section 2 of the Canadian Bill of
Rights, although there have been slight improvements made in the
terminology. The 1979 Federal Proposals suggest strengthening the
provision by extending its ambit to embrace ‘‘administrative acts,”” as
well as “laws.” In the view of the 1978 Special Joint Parliamentary
Committee on the Constitution, further improvements are called for:
‘“the remedial provision in clause 23 is still too weak to remove all
doubt that Parliament intends the Charter to be an overriding
statute.’’+

Section 24 - Definition and Enforcement of Rights and Freedoms

24. Where no other remedy is available or provided for by law, any in-
dividual may, in accordance with the applicable procedure of any court in
Canada of competent jurisdiction, request the court to define or enforce
any of the individual rights and freedoms declared by this Charter, as they
extend or apply to him or her, by means of a declaration of the court or by
means of an injunction or similar relief, accordingly as the circumstances
require.

This is a new provision which provides a valuable supplement to
the powers given to the courts under Section 23.

Although it is commendable as far as it goes, the Section could be
improved materially by adding to the list of sanctions. The power to
grant damages, and to grant an acquittal or a new trial in a criminal
proceeding, should be available, for example. It is possible that such
remedies would be available in any event, under ordinary principles of

42. Supran.5, at 10 (emphasis added).
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law, but it would, in the writer’s opinion, be wise to remove any doubt
about the matter by specifying the availability of all appropriate
remedies. One sanction that should certainly be mentioned is the
exclusion of any evidence acquired as a result of a violation of the
Charter. The Charter would have a hollow ring if it prohibited certain
forms of evidence to be gathered, but did nothing to prevent its use,
once gathered.

The Section would be considerably improved if the 1979 Federal
Proposals were adopted: ‘‘Where no other effective recourse or remedy
exists, courts empowered to grant such relief or remedy for a violation
of Charter rights as may be deemed appropriate and just in the
cicumstances.”’

Section 25 - Justifiable Limitations

25. Nothing in this Charter shall be held to prevent such limitations on the
exercise or enjoyment of any of the individual rights and freedoms
declared by this Charter as are justifiable in a free and democratic society
in the interests of public safety or health, the interests of the peace and
security of the public, or the interests of the rights and freedoms of others,
whether such limitations are imposed by law or by virtue of the con-
struction or application of any law.

Both the Victoria Charter and the 1972 Joint Parliamentary
Committee recommended the inclusion of such a qualification,
although the particular wording recommended differs somewhat from
that employed in Section 25. The 1979 Federal Proposals suggested
adding a provision that all such limitations must be ‘‘prescribed by
law,”” a commendable idea. They also proposed the more questionable
addition of ‘‘national security”’ and ‘‘morals” as interests justifying
limitations.

Inevitably, many observers will regard this Section with acute
suspicion. It is included for the purpose of ensuring that no judge will
make the mistake of believing that any of the rights and freedoms
declared in the Charter is absolute. In many situations the rights of
one person, if exercised to their full extent, would intrude upon the
rights of another individual or group, or of society generally. A degree
of compromise is unavoidable. The opponents of Section 25 are
unlikely to deny that fact. They can be expected to point out, however,
that it would be highly unlikely that a Canadian judge would fall into
the error of treating any right as absolute,** and that by openly in-
viting the courts to avoid the Charter whenever any of the interests
enumerated in the Section are at stake, Section 25 may unduly en-
courage an already conservative judiciary to become even more
cautious in the enforcement of civil liberties. This is the position taken

43. See the comment of Ritchie, J. in Robertson & Rosetanni v. The Queen, (1963} S.C.R. 651, at 655, 41 D.L.R. (2d)
485, at 492:
the human rights and fundamental freedom recognised by the Courts of Canada before the enactment of the
Canadian Bill of Rights and guaranteed by that statute were the rights and freedoms of men living together in an
organized society subject to a rational, developed and civilized system of law which imposed limitations on the
absolute liberty of the individual.
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by the Canadian Bar Association’s Committee on the Constitution.*

The writer can see virtue, in the interests of both thorough
drafting and effective public education, in acknowledging somewhere
in the Charter that the rights established by it may on occasion have to
yield to other factors of equal legitimacy and greater weight. There
may be better ways of expressing that fact than the language of
Section 25, however.

For one thing, the Section should stipulate more clearly than it
now does that no judge should permit other interests to prevail over
the rights and freedoms declared in the Charter unless there is a very
great need to do so. The Section would be improved considerably if it
referred to: ‘‘such limitations. . .as are essential to the preservation of
public safety, etc.”

There are some rights that ought to be absolutes, or almost so.
Whereas it is easy to accept that the more general rights, such as
“freedom of expression,”’ set out in Section 6 frequently conflict with
other important considerations, it is more difficult to conceive of
circumstances in which some of the specific rights in Section 7, such as
the right to *“‘a fair trial in accordance with the principles of fun-
damental justice” would ever be properly abandoned. Perhaps,
therefore, the language should be modified to either exempt certain
rights from Section 25 altogether, or to indicate that they should be
treated as less easily violable than others.
treated as less easily violable than others. This approach seems to
have been adopted in the 1979 Federal Proposals, although not ex-
pressed as clearly as would have been desirable. The Proposals appear
to have suggested a complete exemption from the operation of Section
25 for all language rights, and for the following legal rights: ‘‘right to
life, right to counsel, protection against ex post facto laws, protection
against self-incrimination, protection against cruel or inhuman
punishment or treatment, and right to interpreter.” Other legal rights,
it was proposed: ‘“may be overriden in times of serious public
emergency. Limits on public proceedings may be placed in normal
circumstances.” While this new approach may be applauded in
general, the specific proposals give rise to serious questions. Would
not an absolute prohibition on ex post facto laws create an un-
justifiable obstacle to the remedy of past errors and longstanding
problems in certain situations? Is not the right to a fair trial at least as
important? Of what value is an absolute right to counsel if the counsel
may only sit by and watch the client subjected to an unfair trial? Is the
requirement of ‘‘serious public emergency” to override certain legal
rights to be the sole criterion, or is it to be in addition to the other
criteria listed in Section 25? What is the meaning of the provision
about “limits on public proceedings” that may be placed ‘‘in normal
circumstances’’? It would appear that much more discussion will be

44. Supran.4,at17.
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required before a satisfactory version of Section 25 is produced.

What some critics find most offensive about Section 25 is that it is
one of the operative provisions of the Charter, having equal weight
with all other provisions. If it were a mere preambular declaration,
which could be used as an aid to the interpretation of the Charter, but
lacked independent authority, some of those who are concerned about
Section 25 would breath a little more easily.

Other opponents prefer the rather different technique for
recognizing competing interests which the present Canadian Bill of
Rights employs. Section 2 of that document provides that Parliament
may override the Bill of Rights by simply declaring that a particular
statute is passed ‘‘notwithstanding the Canadian Bill of Rights.’’ This
technique has much to recommend it in ordinary times. Because the
inclusion of such a ““flag” in any piece of legislation would inevitably
stir up great debate and controversy both in and out of Parliament, no
government would employ the device lightly.

On the other hand, it is very easy in times of perceived national
emergency for a government to suspend the rights of unpopular
minorities. At such times public opinion is little interested in civil
liberties. It is probable, therefore, that a somewhat more restrictively
phrased version of Section 25 (perhaps in preambular form only) would
involve a little less risk for the protection of human rights in
emergency conditions than the ‘“flagging’’ provision of the present Bill
of Rights.

The absence of a ‘‘flagging’’ provision in the new Charter may
create other problems, of a rather different nature, however. Its ab-
sence might possibly restrict the applicability of the Charter to
legislation passed after its adoption, but before its constitutional
entrenchment. In the view of some constitutionalists, even a purely
statutory instrument, such as the Canadian Bill of Rights or the new
Charter in its pre-entrenchement state, can be employed to invalidate
offensive provisions in statutes passed after their enactment. This
point of view is based upon a principle known as the ‘‘manner and form
theory.” According to that theory Parliament, though supreme and
able to change the law whenever it sees fit, is bound by the rule of the
law to obey all existing laws while they remain in existence. If,
therefore, Parliament establishes a ‘‘manner and form” by which
future amendments are to be made by it, it must abide by that
specified manner and form until it is itself altered in the prescribed
manner. Professor Walter Tarnopolsky has argued very persuasively
that the ‘‘flagging’”’ provision in Section 2 of the Canadian Bill of
Rights operates as a ‘‘manner and form” provision, restricting the
manner in which any future law inconsistent with the Canadian Bill of
Rights is to be passed. In other words, no future ‘‘amendment’’ of the
Canadian Bill of Rights would be possible unless the appropriate
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‘“flag”’ were used.® The absence of a ‘‘flagging’’ provision in the
proposed Charter would make it difficult to employ such an argument
to support the Charter’s applicability to subsequent legislation prior
to entrenchment. Given the probable delay in achieving a con-
stitutionally entrenched status for a new Charter, it might well be
desirable to provide, for the interim, some other ‘“manner and form”
(such as a required two-thirds majority in the House of Commons, for
example) that must be followed before the Charter can be amended.

The 1979 Federal Proposals did recommend a ‘‘flagging”
provision, at the provincial level only, in two areas: legal rights, and
the prohibition against improper discrimination. In both areas it was
suggested that the provinces could “‘opt in”’ to the protections stated
in the Charter, with the power to ‘‘override” any of the protections by
appropriate legislation. The nature of the legislative ‘‘flag’’ necessary
to effect an override of the Charter was not stated. Nor was it ex-
plained why rights important enough to be designated as absolute at
the federal level should be capable of a simple override by provincial
legislatures.

Section 26 - Rights Not Declared by Charter

26. Nothing in this Charter shall be held to abrogate, abridge or derogate
from any right or freedom not declared by it that may have existed in
Canada at the commencement of this Act, including, without limting the
generality of the foregoing, any right or freedom that may have been
acquired by any of the native peoples of Canada by virtue of the Royal
Proclamation of October 7, 1763.

This provision parallels Section 5(1) of the Canadian Bill of Rights,
with the exception that the express reference to the Royal
Proclamation of 1763 has been added. The 1979 Federal Proposals
suggested a more general reference to native rights instead of the
express inclusion of the 1763 Proclamation: ‘‘Protection of any un-
declared rights existing at any time, including those that may pertain
to native peoples.” This would enable other native rights, such as any
that may arise from treaties, or from aboriginal title, to be protected.

Section 27 - Identification of Declared Individual Rights and
Freedoms

27. For greater certainty for the purposes of this Charter, the individual
rights and freedoms declared by this Charter are those assured by or by
virtue of sections 6 to 10, 14, 16, 19 and 21.

This remarkable Section, which has no parallel in any of the
previous documents, would limit a number of the rights previously
declared, and would even undermine certain existing constitutional
protections.

To understand its significance it is necessary to note that the term
‘“‘the individual rights and freedoms declared by this Charter,”’ which

45. Supran.7,at92-112.
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it defines, is the operative term in both Sections 23 and 24. Since
Sections 23 and 24 are those which grant the courts the power to
enforce the Charter, Section 27 operates in effect as a catalogue of
those rights which are legally enforceable.

The rights which are excluded from enforceability by Section 27,
and would therefore become mere window dressing, are:

s. 11 -duration of Parliament and Legislatures,

s. 12 -annual session of Parliament and Legislatures,

s. 13 -official status of French and English,

s. 15 -bilingual requirements for parliamentary
and legislative documents,

s. 20 -protection of third language rights,

s. 22 -preservation of French and English language rights of minority
groups (though this Section is to some extent self-enforceable)

It will be recalled that the guarantees covered by Sections 11, 12,
and 15 have, in part, existed since 1867. It has always been assumed
that they were legally enforceable. To relegate them in a new Charter
to the category of pious proclamations, with no enforceability, would
be a major step backward for Canadian civil liberties.

In an attempt to answer anticipated criticism of section 27, the
Minister of Justice issued the following statement:

It may be asked why the enforcement provision of sections 23 and 24 are
not extended to the collective rights. (Here it might be noted that the
group right respecting preservation of the English and French languages
in section 22 has its own enforcement provision). The first answer is,
perhaps, that these rights if violated are more effectively remedied
through the political process. Secondly, collective rights are not subject to
the provisions of section 25 which permit justifiable limitations to be
placed upon individual rights. Thus, it is more essential that specific
remedies be set forth for protection of individual rights because laws are
authorized which may limit them. In any case, sections 23 and 24 do not
rule out legal recourse for protecting collective rights. For example, if a
government refuses to publish the statutes in both languages, one may
seek a declaration from the courts that this action is unconstitutional.*¢

In the writer’s view, this explanation is utterly unsatisfactory. In
the first place, the distinction between “‘individual”’ and ‘‘collective’’
rights is deceptive. At least some of the rights described as ‘‘collec-
tive” have entirely as much personal significance to the individuals
they affect as those which bear the label “individual rights.” If, for
example, Parliament failed to produce an English language version of
some federal statute, I and all other English-speaking Canadians
affected by the statute would be as individually aggrieved as we would
be if we were forbidden to express our political views in public. Yet we
are told that freedom of speech is an individual right, while the right to
understandable laws is not. For most Canadians, the only really
meaningful opportunity to express their political opinions as in-
dividuals comes when they cast their ballots as voters; yet the right to

46. O.Lang, Explanatory Notes on the Canadian Charter of Rights and Freedoms, {1978) 27.
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do so at least every five years, which is presently guaranteed by the
Constitution, has been branded as a mere ‘‘collective’”’ right, and
rendered legally unenforceable under the proposed Charter.

The assertion that “‘these rights if violated are more effectively
remedied through the political process,” while generally true, is no
answer to the question: “Why has judicial enforceability been
denied?”’ Why need there be only a single remedy? The existence of
judicial relief would not impede a political solution in appropriate
cases, and it would offer a possibility of protection in those cases
where the majority political opinion were strongly biased against an
unpopular minority. After all, one of the most important functions of
bills of rights is to shield individuals from the wrath of tyrannous
majorities.

The argument that the excluded rights are denied legal en-
forceability because they are also excluded from the limitations placed
on their exercise by Section 25 does not advance the debate very far.
They were probably deleted from Section 25 because, lacking en-
forceability, they were considered innocuous. In any event, it would be
a simple matter to make them subject to that Section if they became
enforceable.

The most startling aspect of the Minister’s explanation is the
claim that the excluded rights would be judicially enforceable without
the benefit of Sections 23 and 24. If so, why were Sections 23 and 24
included in the Charter in the first place? It cannot be denied that a
sympathetic court might possibly grant relief against a violation of
the excluded rights, as the statement contends. However, that
possibility is very slight indeed. Most courts, faced with a statute that
declares two groups of rights to exist, and states that one group is
legally enforceable, would conclude, in accordance with the principle
expressio unius est exclusio alterius, that the other group is not. If the
Government of Canada really believes that the excluded rights should
be judicially enforceable, why did it exclude them from the operation
of Sections 23 and 24? The best way to convince critics that Section 27
was not intended to emasculate the excluded rights would be to delete
it.

An interesting pattern can be seen in the rights excluded from
enforceability by Section 27. They are almost all rights which impose
some kind of obligation on Parliament or the provincial Legislatures.
The drafters of the Charter were apparently of the view that
Parliament and the Legislatures should be above the law. This is to
disregard the concept of the rule of law, which until this point in
Canada’s constitutional history has always ensured that a failure by
Parliament or a provincial Legislature to abide by their legal
obligations under the Constitution was subject to judicial review.* If

47. Temple v. Bulmer, [1943) S.C.R. 265 [1943] 3 D.L.R. 659, can be interpreted as a refusal to subject legislative
bodies to legal controls, but it is better explained as a decision based on the language used in the particular
statute in question.
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legislative bodies are recognized to be above the law in these few
matters now, what further immunity will be claimed as time goes by?

Section 28 - Application to Territories and Territorial Institutions

28. A reference in any of sections 10 to 22 to a province or to the legislative
assembly or legislature of a province shall be construed as including a
reference to the Yukon Territory or the Northwest Territories or to the
Council or Commissioner in Council thereof, as the case may be.

By placing the territories in the same position as the provinces the
Charter takes a step back from certain recommendations of the Vic-
toria Charter and the 1972 Joint Parliamentary Committee, which
called for a number of bi-lingual guarantees within the territories.*
There may be persuasive demographic arguments available to support
this provision, but if there are they were not included in the Minister’s
explanatory remarks about the Charter.

Section 29 - Legislative Authority Not Extended

29. Nothing in this Charter shall be held to confer any legislative authority
on any competent body or authority in that behalf in Canada, except as
expressly contemplated by this Charter.

A similar provision exists in all previous documents.

Conclusion

Since the passage of the Canadian Bill of Rights by the Diefen-
baker Government in 1960, much effort has been expended by many
officials, advisors and committees to devise improved constitutional
guarantees for the civil liberties of Canadians. The Canadian Charter
of Rights and Freedoms proposed in 1978 reflects some of that effort,
but it must not be regarded as a pinnacle of achievement. It proposes
several important improvements over the existing Bill of Rights, but
there are many more required. Moreover, unless the provisions of the
Charter which would actually diminish existing protections were
eliminated, it is doubtful that substitution of the Charter for the Bill
would bring about a net improvement in the civil liberties picture.

And without constitutional entrenchment it would be very dif-
ficult to justify the expenditure of any further Parliamentary energy
on the subject. The title of this commentary asked whether the
document should be regarded as a true charter or a mere chimera. A
chimera is an imaginary composite monster, fierce and fire-breathing,
that is sometimes used for decorative purposes, but fulfills no other
practical function. The Diefenbaker Bill of Rights is largely chimerical.
The proposed Charter might have a slightly longer tail and it might
snort a little more smoke, but without constitutional entrenchment it
would be just another chimera.

48. Supra n. 2, Chap. 10, Recommendation 23.






