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ABSTRACT
This article considers suspended declarations of invalidity – court orders in
Canada that, like use of the notwithstanding clause by legislatures,
temporarily give life to unconstitutional laws. Suspended declarations
exceed the judicial review powers of Canadian courts, but the unwritten
constitutional principle of the rule of law authorizes them where an
immediate declaration of invalidity would create lawlessness. The prospect
of this scenario yielded the first suspended declaration in Canada, which I
consider a legitimate use of the remedy. Since then, however, the legal basis
for this remedy has become obscured and, as a consequence, use of the
remedy has at times been unprincipled.
Suspended declarations can threaten the rule of law if they are
misunderstood. In 2015, a court in Quebec upheld legislation in that
province allowing physician-assisted death during the period in which the
federal crime of assisted suicide remained valid due to a suspended
declaration. Where a valid federal law and a valid provincial law conflict,
the federal law prevails. Allowing the Quebec law to operate alongside the
valid federal law during that period violated the rule of law.
Regarding separation of powers, the Canadian Constitution expressly
permits legislatures to give life to certain unconstitutional laws via the
notwithstanding clause. Courts engage in this kind of activity when they
issue suspended declarations. The federal government could have used the
notwithstanding clause for physician-assisted death to extend the period of
suspended invalidity. There was no need to ask the Supreme Court for the
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extension. In light of the notwithstanding clause, the separation of powers,
and the absence of a grave threat to the rule of law, no court should have
issued a suspended declaration in that litigation.

Keywords: Canadian Constitution; judicial review; rule of law; separation
of powers; notwithstanding clause; suspended declarations of invalidity;
Canadian Charter of Rights and Freedoms.

I. INTRODUCTION

T

his article considers court orders in Canada that temporarily prolong
the life of laws that courts have found unconstitutional. These orders
are known as suspended declarations of invalidity: a court suspends
(or delays) the effect of its declaration of constitutional invalidity to a later
date rather than give the declaration immediate effect.
Suspended declarations resemble the power of Canadian legislatures to
temporarily give life to legislation that limits certain guarantees in the
Canadian Charter of Rights and Freedoms.1 This power resides in section 33 of
the Charter – the so-called “notwithstanding clause.” While scholars such as
Sarah Burningham and Emmett Macfarlane have noted the similarities
between the notwithstanding clause and suspended declarations,2 the
notwithstanding clause is far better known and far more controversial both
inside and outside of legal academic circles. Yet if the controversy stems at
least in part from a discomfort with giving life to unconstitutional laws, the
judicial version of the notwithstanding clause – which, despite notable
differences, achieves the same result and can be used in all constitutional
litigation, not only in relation to certain Charter rights – should also attract
attention.
As Grant Hoole writes, suspended declarations are now the “remedial
instrument of choice [for the Supreme Court of Canada] in most cases
1

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
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involving the invalidation of unconstitutional laws.”3 The purpose of these
declarations is to allow legislatures to cure the constitutional defects in laws
in an environment that is free from abrupt (and at times seismic) legal
changes that can follow an immediate declaration of constitutional
invalidity. In this article, I investigate the legal basis for suspended
declarations through three lenses of Canadian constitutionalism: judicial
review, the rule of law, and the separation of powers. I conclude that, as our
constitutional law currently stands, suspended declarations are illegitimate
apart from the scenario where a judicial declaration that a law is
immediately unconstitutional poses a grave threat to the rule of law, in the
form of lawlessness. I do not close the door on the possibility of suspended
declarations where an immediate declaration of invalidity would imperil
other unwritten constitutional principles such as democracy, respect for
minorities, and federalism – but that issue is best left for future scholarship.
Even if suspended declarations are available in relation to those unwritten
constitutional principles, it seems fair to say that the instances in which it is
legitimate to issue such a declaration are few and far between.
Suspended declarations of invalidity exceed the judicial review powers
of Canadian courts. The Canadian Constitution does not expressly
contemplate these declarations. The constitutional provision that is said to
govern judicial review for constitutionality today – s. 52(1) of the
Constitution Act, 1982 – only contemplates immediate declarations of
invalidity. In fact, there is no reference in that provision to declarations of
any sort. Despite this textual state of affairs, I accept, based on its nature
and status, that the unwritten constitutional principle of the rule of law
authorizes suspended declarations where an immediate declaration would
unleash lawlessness. This scenario served as the justification for a suspended
declaration when this court order made its debut in Canada in 1985.
While the rule of law permits a suspended declaration when an
immediate declaration would create legal chaos, suspended declarations can
also threaten the rule of law if they are misunderstood. When assisted death
was on the horizon in Canada, a court in Quebec upheld legislation in that
province which allowed assisted death during the period in which the
federal crime of assisted suicide remained valid due to a suspended
declaration issued by the Supreme Court. In Canada, where a valid federal
law and a valid provincial law conflict, the federal law prevails. The Quebec
3
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court erred by concluding that the federal law was invalid during the period
of suspended invalidity. Allowing the Quebec law to operate alongside the
valid federal law during that period violated the rule of law.
With respect to separation of powers, the Canadian Constitution
expressly permits legislatures – and legislatures alone – to give life to laws
that violate certain Charter rights and freedoms through invocation of the
notwithstanding clause.4 Suspended declarations are, in many respects, a
judicial form of this power. In the assisted death litigation, the federal
government asked the Supreme Court to extend the period of suspended
invalidity. The government could have invoked the notwithstanding clause
to obtain this extension, as the clause applied to the Charter right that was
at issue.5 There was, in other words, no need to involve the judiciary. In
light of the notwithstanding clause, the separation of powers, and the
absence of a grave threat to the rule of law, I submit that no court should
have issued a suspended declaration in the course of that litigation.
Canada’s experience with suspended declarations is worthwhile to
consider when fashioning remedies in bills of rights. As the Canadian
experience reveals, courts may fashion this remedy if the drafters do not
expressly rule it out. Even if a bill of rights expressly allows suspended
declarations, there remains the potential for courts to develop an approach
to this remedy that lacks coherence with respect to when it should – and
should not – be used.
Before turning to the relationship in Canada between suspended
declarations and judicial review, the rule of law, and the separation of
powers, I will briefly survey the legal history of suspended declarations in
Canada.

II. HISTORY OF SUSPENDED DECLARATIONS IN CANADA
For more than 100 years after Confederation in 1867, suspended
declarations of invalidity were unknown to the judicial function in Canada.
Where a law was found to violate the Constitution, it was immediately
invalidated. Before the advent of the Charter in 1982, judicial review of laws

4

Charter, supra note 1, s 33.
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Carter v Canada (AG), 2016 SCC 4. During oral argument before the Supreme Court,
Justice Russell Brown made this point to the parties.
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for constitutionality almost exclusively concerned the division of legislative
jurisdiction between the federal and provincial governments.
The suspended declaration first appeared in 1985. In Re Manitoba
Language Rights, a reference case, the Supreme Court of Canada concluded
that the province of Manitoba had, since 1890, failed to satisfy a
constitutional requirement to enact all of its laws in both English and
French.6 Nearly all of Manitoba’s laws had been published only in English.
The Court concluded that the invalidity of these laws would not only
be prospective. The unconstitutional laws were void ab initio: they “are and
always have been invalid and of no force or effect.”7 The Court viewed this
scenario as a grave threat to the rule of law, as the “positive legal order which
has purportedly regulated the affairs of the citizens of Manitoba since 1890
will be destroyed and the rights, obligations, and other effects arising under
these laws will be invalid and unenforceable.”8 To avoid “anarchy”9 and a
“legal vacuum” with “consequent legal chaos,”10 the Court suspended the
effect of its judgment – and thereby temporarily preserved the validity of the
unconstitutional laws – to give Manitoba time to re-enact its unilingual laws
in French and English.
The Court justified this remedy on account of the rule of law. The
Canadian Constitution “will not suffer a province without laws” the Court
said, and so the Constitution “requires that temporary validity and force be
given” to the unconstitutional laws of Manitoba.11 The Court went on to
note that any “rights, obligations and other effects which have arisen under
these laws and the repealed and spent laws” prior to the judgment that
would not be saved by common law doctrines such as de facto or res judicata
“are deemed temporarily to have been and continue to be effective and
beyond challenge.”12 The Court saw this approach as the only way “that legal
6
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chaos can be avoided and the rule of law preserved.”13 I return to Manitoba
Language Reference later, when I consider whether the rule of law authorizes
suspended declarations in cases that pose a grave threat to this principle.
Since Manitoba Language Reference, the Court has expanded the
scenarios in which suspended declarations are appropriate. In 1992 the
Court stated in Schachter (with no preceding analysis) that the supremacy
clause in the Canadian Constitution – s. 52(1) of the Constitution Act, 1982
– grants Canadian courts “flexibility in determining what course of action
to take” after discovering unconstitutionality, and that suspended
declarations are an option.14 The Court held that a suspended declaration
of invalidity is “clearly appropriate where the striking down of a provision
poses a potential danger to the public” or “otherwise threatens the rule of
law.”15 The remedy is also appropriate, the Court held, where the legislation
is deemed unconstitutional due to “underinclusiveness” – for example,
where a law that provides a benefit to some individuals fails, on equality
grounds, to provide it to others.16 The Court in Schachter reasoned that, in
such a case, the “logical remedy is to strike down but suspend the
declaration of invalidity to allow the government to determine whether to
cancel or extend the benefits.”17
Besides suspended declarations of invalidity, the Court in Schachter
identified a number of other remedies that courts may employ to temper an
immediate declaration of unconstitutionality under s. 52(1). “Severance”
involves invalidating only the portion of a law that offends the Constitution,
leaving the rest of the law intact. “Reading in” refers to the scenario in which
a court inserts words into the law that would render it compliant with the
Constitution. “Reading down” is to interpret the law in such a way that its
scope of application does not trigger unconstitutionality. The reasoning of
the Court in Schachter in respect of these remedies is the same as in relation
to suspended declarations. Apart from asserting that s. 52(1) empowers
Canadian courts to use these remedies, the Court offered no legal basis for
their existence. While the issue exceeds the scope of this article, there is no
13
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obvious reason why the conclusions here on the legal basis for suspended
declarations do not also apply to reading in, reading down, and severance.
In the decades since Schachter, suspended declarations of invalidity have
become the remedy of choice for the Supreme Court where a law is found
to be inconsistent with the Canadian Constitution.18 Recently, these
declarations were used in cases concerning prostitution (Bedford)19 and
assisted death (Carter).20 In these cases, the Court conducted little analysis
before issuing the declarations – a stark contrast to the approach of the
Court in Manitoba Language Reference.
The repercussions of suspended declarations of invalidity in relation to
assisted death will be considered in the sections of this article on the rule of
law and the separation of powers. In February 2015, the Supreme Court
held in Carter that the absolute criminal prohibition against assisted suicide
unjustifiably violates the “right to life, liberty and security of the person” in
section 7 of the Canadian Charter of Rights and Freedoms21 with respect to
competent adults who meet certain medical criteria and consent to death
with the assistance of a physician. The Court suspended the effect of the
ruling – and thereby preserved the validity of the absolute criminal
prohibition against assisted suicide – for 12 months to afford legislatures in
Canada time to respond (should they choose to do so).
In December 2015, assisted death arrived in the province of Quebec
through a provincial law22 – but only after a Quebec court ruled that the law
could operate during the twelve-month period of suspended invalidity
issued in Carter.23 In January 2016, the Canadian government asked the
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Supreme Court for a six-month extension of the Carter suspension.24 The
Court granted an extension of four months. It also allowed Quebec’s law to
operate during the period of suspended invalidity but declined to rule on
the constitutionality of the law during that period. In June 2016, the
Parliament of Canada decriminalized assisted death for adults who exhibit
certain medical characteristics and consent to the procedure.25
A great distance has been traveled from the first use of a suspended
declaration in Manitoba Language Reference, where the remedy was viewed as
a measure of last resort to avoid a “state of emergency” in Manitoba.26 In
Canada, suspended declarations are no longer viewed as reflecting the
notion that desperate times call for desperate measures. Today, these
declarations are more a matter of course than a measure of last resort. With
this background knowledge in hand, I turn to the relationship of suspended
declarations to judicial review, the rule of law, and the separation of powers.

III. JUDICIAL REVIEW
In Canada, courts routinely perform “strong-form” review of laws for
constitutionality.27 In other words, Canadian courts do more than
determine whether laws are inconsistent with the Constitution. Once that
determination is made, the law is invalid to the extent of the inconsistency.
The law is, as it is often said, struck down. This approach differs from that
of the United Kingdom, for example, where strong-form judicial review does
not exist. One of the closest practices is a declaration that a law is
incompatible with the Human Rights Act 1998, but such a declaration does
not invalidate the law.28 The practice of “weak-form” judicial review in the
UK flows from the fundamental and enduring position of parliamentary
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sovereignty in the British constitutional order: the idea that Parliament can
enact or repeal any law as it sees fit.29
The present-day legal basis for the Canadian brand of constitutional
judicial review is the supremacy clause in the Canadian Constitution, s.
52(1) of the Constitution Act, 1982: “The Constitution of Canada is the
supreme law of Canada, and any law that is inconsistent with the provisions
of the Constitution is, to the extent of the inconsistency, of no force or
effect.”30
Section 52(1) is, in other words, the legal basis on which Canadian
courts rely to strike down laws that are inconsistent with the Constitution.
Section 52(1) is relevant to the topic of suspended declarations of invalidity.
If s. 52(1) excludes such declarations, the legal basis for them will have to be
found elsewhere. Nothing in the text of the Constitution expressly
empowers Canadian courts to issue suspended declarations. The
Constitution of South Africa, as a point of comparison, expressly empowers
courts in that country to issue suspended declarations of invalidity.31
While suspended declarations of invalidity in Canada are “accepted”
today as a way of “temporarily limiting the retroactive effect of
constitutional remedies in order to prevent legal vacuums,” Canadian
courts have failed to precisely identify the legal basis for this remedy and

29

See AV Dicey, Introduction to the Study of the Law of the Constitution (Indianapolis:
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No 5 [Constitution Act, 1867].
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Constitution of the Republic of South Africa No 108 of 1996, s 172(1)(b). For a
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of Rights in the Common Law (Cambridge: Cambridge University Press, 2015) at 102106. Suspended declarations – or remedies that resemble them – have been used in
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scholars have largely given the courts a pass on that issue.32 Suspended
declarations are a form of dialogue between courts and legislatures that can
avoid dramatic consequences that might attend the immediate invalidity of
a law, but what is the legal basis for these declarations? Dialogue between
courts and legislatures, to be legitimate, must first have a legal basis.33
As a matter of statutory interpretation, I submit that s. 52(1) excludes
suspended declarations of invalidity. Grant Hoole notes that on “a plain
reading of this provision, the invalidation of any law found to be ultra vires
the Constitution should be immediate.”34 He observes, as I noted earlier,
that issuing immediate declarations of invalidity in the context of
constitutional judicial review was “the exclusive approach of the courts in
Canada prior to the Manitoba Language Reference in 1985.”35 There is no
evidence that s. 52(1), when it arrived in 1982, sought to change the nature
of judicial review in Canada. On the contrary, the testimony of Barry
Strayer, a principal drafter of s. 52(1), suggests that the provision was
included to preserve the status quo with respect to constitutional judicial
review.36 The jurisprudence of the Supreme Court of Canada during the
1980s suggests the same.37
The Supreme Court has noted the tension between the text of s. 52(1)
and use of suspended declarations. The Court has described suspended
declarations as a “remedial innovation” that emerged “notwithstanding the
express terms of s. 52(1),” which suggests “that declarations of invalidity can

32
33
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Canada (AG) v Hislop, 2007 SCC 10 at para 159 Bastarache J [Hislop].
See Robert Leckey, “Assisted Dying, Suspended Declarations, and Dialogue’s Time”
UTLJ (forthcoming).
Hoole, supra note 3 at 110.
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only be given immediate effect.”38 The Court has also noted that s. 52(1)
“confers no discretion on judges” – in fact it does not refer to judges or courts
– but “simply provides that laws that are inconsistent” with the Constitution
“are of no force and effect to the extent of the inconsistency.”39 This statement
conflicts with the use of suspended declarations, which presumes that s. 52(1)
permits judicial discretion regarding the moment at which a declaration of
constitutional invalidity will take effect.
The use of the word “declaration” in association with s. 52(1) – whether
the declaration is immediate or suspended – is itself misleading. It is
inaccurate to say that a court issues a declaration of invalidity when it
invokes s. 52(1). The provision does not mention that word or refer to any
declaratory-like action that a court (or other branch of government) must
take in order to give effect to the provision.40 The question in a case
concerning the constitutionality of a law is whether s. 52(1) has operated by
virtue of the inconsistency of the law with the Constitution. While judicial
engagement with s. 52(1) is often called “striking down” a law, in reality the
law “has failed by operation of” s. 52(1) and the law is therefore “null and
void.”41 The invalidity of an unconstitutional law, in other words, “does not
arise from the fact of its being declared unconstitutional by a court, but
from the operation of s. 52(1).”42 Peter Hogg, the leading scholar of
Canadian constitutional law, agrees.43 Although a court determines whether
s. 52(1) is operative in a given case, the declaration by the court upon
making that determination is not the pivotal moment for the efficacy of the
provision. A law that is inconsistent with the Canadian Constitution is of
no force or effect due to the operation of s. 52(1), not due to a judicial
declaration that renders the provision operational.
38

Ref re Remuneration of Judges of the Prov Court of PEI; Ref re Independence and Impartiality
of Judges of the Prov Court of PEI, [1997] 3 SCR 3 at para 99, 150 DLR (4th) 577
[Provincial Judges Reference].
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Arguably, the absence of an express reference to suspended declarations
in the Canadian Constitution does not preclude their use. Canadian courts
routinely invoke and apply unwritten constitutional principles or doctrines.
Federal paramountcy is an example of such a doctrine. It instructs that,
where a valid federal law and a valid provincial law conflict, the federal law
prevails. That this principle does not appear in the text of the Canadian
Constitution is not a cause of controversy.
Applying this reasoning to suspended declarations of invalidity is
flawed. The distinction between federal paramountcy and suspended
declarations is that there is a constitutional provision – s. 52(1) of the
Constitution Act, 1982 – that excludes the latter. There is no constitutional
provision that bars federal paramountcy, such as a provision that permits
the coexistence of conflicting federal and provincial laws. The Supreme
Court has described suspended declarations and federal paramountcy as
examples of how Canadian courts may fill gaps “in the express terms of the
constitutional text.”44 The authority for this gap-filling role is the preamble
to the Constitution Act, 1867, which declares that Canada enjoys a
Constitution “similar in Principle to that of the United Kingdom.”45 I do
not question here the legitimacy of the gap-filling role. I simply submit that
there is no textual gap to be filled in respect of constitutional invalidity. The
constitutional text – s. 52(1) – dictates that the invalidity is immediate.
Notably, in Manitoba Language Reference, the Supreme Court suggested as
much by noting that s. 52(1), on its own, only permits immediate
declarations of invalidity.46 It was a distinct and unwritten constitutional
principle – the rule of law – that enabled a suspended declaration of
invalidity in that case (a topic to which I turn in the next section). In other
words: the approach of the Supreme Court in Manitoba Language Reference,
the first Canadian case to feature a suspended declaration, endorses the
44

Provincial Judges Reference, supra note 38 at para 104. Some might argue that the
principle of federal paramountcy actually violates the text of the Constitution Act, 1867.
This argument rests on the view that the provisions of this statute which delineate the
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view that s. 52(1) operates immediately. This understanding means that the
legal basis for a suspended declaration must be found elsewhere. Seven years
later, in Schachter, the Court departed from this view – errantly, I submit –
when it asserted that suspended declarations (as well as other constitutional
remedies) flow directly from s. 52(1).
Setting aside s. 52(1) for a moment, some might argue that a separate
provision in the Canadian Constitution empowers Canadian courts to issue
suspended declarations of invalidity – at least in relation to infringements
of the Charter. Section 24(1) of the Charter provides that anyone “whose
rights or freedoms, as guaranteed by this Charter, have been infringed or
denied may apply to a court of competent jurisdiction to obtain such
remedy as the court considers appropriate and just in the circumstances.”47
Does this grant of judicial authority permit suspended declarations of
invalidity in cases where the Charter has been infringed?
In my view, s. 24(1) does not empower Canadian courts to issue
suspended declarations of invalidity where a law has been found to limit a
Charter right or freedom. Section 24(1) has been consistently interpreted as
granting courts the power to fashion remedies for government action that
violates the Charter, but not for laws that violate the Charter. Put differently,
s. 52(1) stipulates the legal ramification where legislation is found to be
inconsistent with the Canadian Constitution (which encompasses the
Charter): the legislation is of no force or effect to the extent of the
inconsistency. Section 24(1), meanwhile, is “generally used as a remedy, not
for unconstitutional laws, but for unconstitutional government acts
committed under the authority of legal regimes which are accepted as fully
constitutional.”48 Most often, s. 24(1) is raised by an individual litigant to
obtain some sort of recompense for her personal suffering on account of
government action that violated her rights or freedoms under the Charter.
While the broad wording of s. 24(1) could conceivably support the
interpretation that it authorizes courts to issue suspended declarations of
invalidity in respect of legislation that violates the Charter, such an
interpretation would betray the well-established understanding of s. 24(1).
Ultimately, then, I conclude that there is no textual basis that empowers
Canadian courts to issue suspended declarations of invalidity. Section 52(1),
47

Charter, supra note 1, s 24(1).
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the strongest candidate for serving as that basis, contemplates only
immediate operation – there is no temporal element to s. 52(1) or discretion
afforded to courts as to when it should operate on a law that is inconsistent
with the Canadian Constitution. Section 52(1) is straightforward in its
operation. If a law is inconsistent with the Constitution, the law is of no
force or effect to the extent of the inconsistency. There is some debate over
whether the nullity is only forward-looking (prospective) or if it is also
backward-looking (retroactive), but the question of when the nullity occurs
is, in my view, indisputable: it is immediate.49
Is there a non-textual legal basis for concluding that suspended
declarations of invalidity form part of the remedial toolbox for Canadian
courts in constitutional cases? Recourse to a legal basis such as inherent
jurisdiction of superior courts seems unhelpful. The Supreme Court of
Canada, which is not a court of plenary jurisdiction, does not possess
inherent jurisdiction. Even for courts that do possess it, inherent
jurisdiction cannot be exercised in a way that contravenes a statute.50 If s.
52(1) only allows immediate declarations of invalidity, inherent jurisdiction
will be of no assistance with respect to providing a legal basis for the use of
suspended declarations.
It might also be proposed that suspended declarations form part of the
“internal architecture” of the Canadian Constitution, but I consider this
idea to be dubious.51 That suspended declarations made their debut more
than a century after Confederation, during which time Canadian courts
regularly engaged in constitutional judicial review, casts major doubt on the
suggestion that this remedy forms part of Canada’s “basic constitutional
structure.”52 While I agree that the Canadian Constitution amounts to
more than a “mere collection of discrete textual provisions,”53 it seems an
49
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uphill challenge to demonstrate that suspended declarations enjoy the
status of being an architectural feature of Canadian constitutionalism.
What about the rule of law? Is this constitutional principle, as the
Supreme Court of Canada concluded in Manitoba Language Reference, a nontextual legal basis for the use of suspended declarations in constitutional
cases? I turn to this question – and to how suspended declarations can
endanger the rule of law if they are misunderstood – in the next section.54

IV. RULE OF LAW
The Supreme Court of Canada, in Manitoba Language Reference,
concluded that the rule of law required a suspended declaration of invalidity
in a case where the (immediate) operation of s. 52(1) would create
“anarchy,” “legal chaos,” or a “legal vacuum” – in short, lawlessness. In that
case, the immediate operation of s. 52(1) meant that nearly all of Manitoba’s
laws would be void ab initio. The Court concluded that the rule of law – a
fundamental, unwritten constitutional principle – dictated that this
scenario was itself unconstitutional. The solution, the Court determined, is
a suspended declaration of invalidity.
Manitoba Language Reference focused on one of the three dimensions of
the rule of law as it is understood in Canada. Thirteen years later, in 1998,
the Court discussed these three dimensions in Reference re Secession of
Quebec. The first dimension is “that the law is supreme over the acts of both
governments and private persons” – there is “one law for all.”55 The second,
and here the Court quotes Manitoba Language Reference, is that “the rule of
law requires the creation and maintenance of an actual order of positive
laws which preserves and embodies the more general principle of normative
order.”56 In Secession Reference, the Court noted that “it was this second
aspect of the rule of law that was primarily at issue” in Manitoba Language
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Reference.57 The third dimension of the rule of law is that “the exercise of all
public power must find its ultimate source in a legal rule” – that is, the
“relationship between the state and the individual must be regulated by
law.”58 Secession Reference describes the rule of law as a “principle of profound
constitutional and political significance.”59 It also noted that the principle
of constitutionalism, embodied by the supremacy clause in s. 52(1), bears
“considerable similarity to the rule of law.”60 If the rule of law requires that
all state action must comply with the law, constitutionalism lies at the heart
of that obligation as the Constitution is the supreme law of Canada.
Zooming out from the three dimensions of the rule of law, it is
important to situate the rule of law within the Canadian constitutional
order. In Secession Reference, the Court described this principle (and the
related principle of constitutionalism) as one of the four “fundamental and
organizing principles” of the Canadian Constitution – the other three being
federalism, democracy, and respect for minorities.61 These principles
“inform and sustain the constitutional text: they are the vital unstated
assumptions upon which the text is based.”62 Stated differently, these
principles “infuse” the Constitution and “breathe life into it.”63 They also
“assist in the interpretation of the text and the delineation of spheres of
jurisdiction, the scope of rights and obligations, and the role of our political
institutions.”64 The “observance of and respect for these principles is
essential to the ongoing process of constitutional development and
evolution” of the Canadian Constitution as a “living tree.”65 Despite the
“primacy” of the written components of the Constitution, these underlying
(unwritten) principles may “in certain circumstances give rise to substantive
legal obligations” which “constitute substantive limitations upon
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government action.”66 These principles can “give rise to very abstract and
general obligations, or they may be more specific and precise in nature.” 67
These principles, in other words, are “not merely descriptive, but are also
invested with a powerful normative force, and are binding upon both courts
and governments.”68
The substantive deployment of the rule of law in Manitoba Language
Reference is, in my view, an example of when these unwritten constitutional
principles can operate prescriptively. I accept, for the reasons given by the
Court, that the rule of law justifies the use of a suspended declaration to
prevent a scenario that would amount to a “transgression of the rule of
law.”69 The rule of law demands a stable body of laws so that a society can
be ruled by law. This is the legal basis that authorizes a suspended
declaration of invalidity in a case such as Manitoba Language Reference. The
threshold for this remedy is a high one: there must be a “state of emergency”
for the rule of law.70 Needless to say, most of the subsequent uses of
suspended declarations by the Supreme Court have not reached that
threshold. While decriminalizing assisted death (for example) is a
transformational moment for a society, it is hard to grasp how an immediate
declaration of invalidity on that issue in Carter would have led to a state of
emergency for the rule of law in Canada.
That the rule of law can, in extreme cases, justify suspended declarations
of invalidity does not illuminate why the judiciary rather than the legislature
is entitled to issue them. Imagine if the Court in Manitoba Language Reference
had issued an immediate declaration of invalidity. On what basis would the
Manitoba legislature be prevented from enacting legislation entitled the
Response to the Manitoba Language Reference Act deeming Manitoba’s laws
temporarily valid on the same grounds that the Court cited to justify a
suspended declaration? If a dimension of the rule of law justifies the use of
suspended declarations, there is no apparent reason why these declarations
should be in the judicial but not the legislative toolbox. Whether it is more

66

Ibid at paras 53-54.

67

Ibid at para 54.

68

Ibid.

69

Manitoba Language Reference, supra note 6 at 753.

70

Ibid at 766.

40 MANITOBA LAW JOURNAL | VOLUME 42 | ISSUE 1
appropriate, as a general principle, for legislatures rather than courts to issue
these declarations (or vice versa) merits deeper consideration.71
While the rule of law authorizes the use of suspended declarations in
extraordinary cases, attention must be paid so that these declarations
themselves do not lead to violations of the rule of law. When the Supreme
Court concluded in Carter that the absolute criminal prohibition against
assisted suicide was unconstitutional, it issued a suspended declaration of
invalidity that ultimately (as a result of an extension) lasted 16 months.
When a law in Quebec permitting assisted death in that province was about
to enter into force during the period of suspended invalidity, a question
arose: could the law operate during that period?72 The answer, in my view,
is obvious: by virtue of federal paramountcy, the provincial law could not
operate while the federal law remained valid. Federal paramountcy means
that, where a federal law and a provincial law are both valid (as the laws in
this case were) and the two laws conflict (as the laws in this case did), the
federal law prevails.
In the litigation over the relationship between Quebec’s assisted-dying
law and the federal crime of assisted suicide, the court of first instance held
that federal paramountcy applied: Quebec’s law could not operate until the
validity of the federal law expired.73 On appeal, the Quebec Court of Appeal
disagreed on the basis that, for the lower court’s conclusion to hold water,
there must be a valid federal law and a valid provincial law.74 The Court of
Appeal held that, by virtue of Carter, the federal law – the crime of assisted
suicide – was not valid. As there was no valid federal law in the mix, federal
paramountcy did not apply and therefore Quebec’s law could operate.
In my view, the Court of Appeal erred. While the Supreme Court
concluded in Carter that the crime of assisted suicide was unconstitutional,
the Court postponed the effect of that conclusion for a period of time – and
71
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thereby prolonged the validity of the crime of assisted suicide for that
period. The Court of Appeal did not grapple with this reality prior to
concluding that the federal law was invalid. It is more accurate to say that
the federal law is invalid, but its invalidity would not take effect until a later
date. The Court of Appeal seems to suggest that the federal law hangs in a
sort of legal limbo that allows incompatible provincial laws to operate
alongside it.
The Court of Appeal found support for its conclusion on the invalidity
of the federal law in the decision of the Supreme Court which, just over 20
years before Carter, upheld the crime of assisted suicide.75 In Rodriguez, one
of the dissenting judges – Chief Justice Antonio Lamer – would have
declared the crime unconstitutional, suspended the declaration of invalidity
for a period of time and, during that period, given the plaintiff – Sue
Rodriguez – a constitutional exemption to end her life with the assistance
of a doctor. The Quebec Court of Appeal seized upon the statement by
Lamer C.J. that, where a suspended declaration is issued, the law in question
is “both struck down and temporarily upheld.”76 The Court of Appeal also
referred to his statement that “the legislation subjected to a suspended
declaration of invalidity will not necessarily be left operative in all of its
violative aspects…during the period of the suspension.”77
The Court of Appeal, in my view, misconstrued these statements of Lamer
C.J. in Rodriguez. His statement that a suspended declaration means that the
law under scrutiny has been both “struck down” and “temporarily upheld”
does not mean that the law is, at the same time, both of these things. If that
were so, the law would be simultaneously valid and invalid – an impossibility.
Lamer C.J. was simply describing the sequence of events where a suspended
declaration is issued: the law is found unconstitutional but is allowed to live
on for a prescribed period of time. The Court of Appeal noted that Lamer C.J.
would have granted a constitutional exemption to Sue Rodriguez during the
period in which the law’s validity was preserved, but the Court does not
concede the obvious implication. The fact that Rodriguez would need a
constitutional exemption during the suspended period of invalidity means that
the law remains valid during that period. In short, the conclusion of the Court
of Appeal is premised on the erroneous notion that the federal law was invalid
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during the lifetime of the suspended declaration of invalidity – a declaration
that temporarily preserved the validity of the federal law.
As for the statement that a law which is subject to a suspended declaration
of invalidity will “not necessarily be left operative in all of its violative aspects,”
the Court of Appeal neglected to mention that Lamer C.J. was referring to a
case in which the suspended declaration had been tailored so that certain
aspects of the unconstitutional law were struck down immediately as of the
date of the judgment.78 This sort of suspended declaration is not the norm in
Canada, and it was not the sort of declaration that the Supreme Court issued
in Carter. In that case, the Court suspended the declaration of invalidity vis-àvis the crime of assisted suicide without qualification. This meant that the
crime of assisted suicide remained valid during the period of suspended
invalidity, such that the Quebec law that purported to enter into force during
that period was inoperative on account of federal paramountcy.
Earlier, I accepted that the rule of law permits suspended declarations of
invalidity in cases where an immediate declaration threatens the aspect of this
unwritten constitutional principle that demands a stable body of laws to
govern a society. Manitoba Language Reference is a case in point. I do not
exclude the possibility, based on the reasoning in this article, that immediate
declarations of invalidity which would imperil federalism, democracy, or
respect for minorities may also authorize a court to issue a suspended
declaration (just as an immediate declaration which would imperil the rule
of law may authorize it to issue a suspended declaration). If the
“fundamental and organizing principles” of the Canadian Constitution are
equally potent in terms of constraining state action, there is no obvious basis
upon which to foreclose this scenario. That being said, for the sake of brevity
and focus, this issue is best left for future scholarship.
There remains the question of whether it is more appropriate for courts
rather than legislatures to issue suspended declarations. In the next section, I
argue that the separation of powers in Canada suggests that, at least in respect
of certain Charter rights and freedoms, it is certainly more (and perhaps only)
appropriate for the legislature to issue these declarations unless an immediate
declaration of invalidity would lead to lawlessness.

78

R v Swain, [1991] 1 SCR 933, 63 CCC (3d) 481.

The Judicial Notwithstanding Clause 43

V. SEPARATION OF POWERS
The separation of powers between the three branches of government –
legislative, executive, and judicial – is one “of the defining features of the
Canadian Constitution.”79 Broadly put, “the role of the judiciary is, of
course, to interpret and apply the law; the role of the legislature is to decide
upon and enunciate policy; [and] the role of the executive is to administer
and implement that policy.”80 In the Westminster system, the separation of
powers is not strict: it “is not a rigid and absolute structure.”81 For example,
“except in certain rare cases, the executive frequently and de facto controls
the legislature.”82 The separation of powers in Canada also means
that “judicial functions, including the interpretation of law, may be vested
in non-judicial bodies such as tribunals” and that “conversely the judiciary
may be vested with non-judicial functions.”83 That being said, the Supreme
Court has held that the separation of powers “requires, at the very least, that
some functions must be exclusively reserved to particular bodies.”84
I submit that where the Constitution assigns a specific power to a
branch of government, this principle of exclusivity applies. It is intuitive to
say that a function expressly assigned to one branch of government by the
Constitution must not be performed by another branch. There would be an
uproar if the Supreme Court of Canada altered the eligibility criteria for
persons who may be judges of the Court. The Constitution Act, 1867
empowers Parliament – not the judiciary – to “provide for the Constitution,
Maintenance, and Organization of a General Court of Appeal for
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Canada.”85 There should also be an uproar if, in certain cases, suspended
declarations of invalidity usurp a power belonging to legislatures in Canada.
This, I submit, is the case with suspended declarations of invalidity – at
least in relation to certain rights and freedoms guaranteed by the Charter. In
the Canadian Constitution, the only branch of government that is expressly
permitted to give life to an unconstitutional law is the legislature by way of
the “notwithstanding clause.” Section 33 of the Charter provides that
Canadian legislatures may declare that legislation “shall operate
notwithstanding a provision included in section 2 or sections 7 to 15” of
the Charter.86 The notwithstanding clause allows Canadian legislatures to
exempt legislation from the scrutiny of these Charter rights and freedoms.
Exemptions can last for up to five years at a time. If an exemption is not
renewed, it expires, and the legislation is consequently invalid if it in fact
violates the Charter.
Suspended declarations are, in many respects, a judicial version of the
notwithstanding clause. The reasons given by courts for using suspended
declarations of invalidity have at times even resembled reasons that might
inspire a legislature to use the notwithstanding clause. In the decision of the
Supreme Court that invalidated criminal offences related to prostitution for
violating section 7 of the Charter, the Court suspended the declaration of
invalidity for one year. In its brief reasons for issuing the suspended
declaration, the Court noted that “[h]ow prostitution is regulated is a matter
of great public concern, and few countries leave it entirely unregulated.”87
The Court considered it “clear that moving abruptly from a situation where
prostitution is regulated to a situation where it is entirely unregulated would
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be a matter of great concern to many Canadians.”88 These are statements
that one could well expect to be made by a Member of Parliament in a
debate on regulating prostitution. The Court did not make statements of
this sort – and did not issue a suspended declaration – when it invalidated
the crime of abortion in 1988.89 In that case, the Court gave its ruling
immediate effect, leaving abortion entirely unregulated in Canada from the
perspective of the criminal law.
There are, of course, important differences between suspended
declarations of invalidity and the notwithstanding clause. First and
foremost: while the notwithstanding clause can be invoked for purely
political reasons, suspended declarations are issued according to a legal
framework – though, as I argue in this article, that legal framework has over
time become rather ill-defined.
Suspended declarations are only issued after a law has been found to
violate the Constitution, whereas the notwithstanding clause can be
invoked either after a court has found a law to be unconstitutional or preemptively (that is, before a court has opined on whether the law in question
violates the Constitution). The notwithstanding clause must be renewed by
the legislature every five years, whereas suspended declarations usually last
for a shorter period of time and are usually issued on one occasion in respect
of a law. That said, there have been instances in which a suspended
declaration has been extended. In Carter, regarding assisted death, the
federal government obtained a four-month extension of the initial one-year
suspended declaration. In Manitoba Language Rights, the suspended
declaration ultimately lasted at least seven years.90 Suspended declarations
exceed the scope of the notwithstanding clause, as they can be applied to
aspects of the Constitution that do not fall within the ambit of the
notwithstanding clause.
Suspended declarations, in my view, violate the separation of powers –
at least when they are issued in respect of a Charter right or freedom to which
the notwithstanding clause applies and there is no existential threat to the
rule of law. In those circumstances, whether an unconstitutional law should
be allowed to live on for a period of time is a decision for the legislature.
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Just as the separation of powers “cannot be invoked to undermine the
operation of a specific written provision of the Constitution,”91 the
separation of powers cannot be ignored so as to undermine the operation
of such a provision. As I noted earlier, whether the legislature should take
the lead on suspended declarations in all cases – even where there is a grave
threat to the rule of law – merits further study. One might argue that, even
in these cases, it is up to the legislature to issue a suspended declaration (in
the form of legislation) unless it has asked the judiciary to do so. If the
legislature fails to protect the rule of law in the wake of an immediate
declaration, the option of seeking its protection in the courts through a
suspended declaration would seem to be available.
To be clear, I am of the view that the prospect of legal chaos authorizes
a court to issue a suspended declaration in all constitutional litigation –
even where the litigation pertains to a Charter right or freedom to which the
notwithstanding clause applies. I am concerned in this section with cases in
which that sort of threat to the rule of law is not present. The point I wish
to make here is that the separation of powers is, in certain cases, an
additional barrier to the use of this judicial remedy. More specifically, it is a
barrier where (i) the constitutional litigation implicates a Charter right or
freedom to which the notwithstanding clause applies and (ii) legal chaos
flowing from an immediate declaration is not a concern.92
Ironically, the Supreme Court has suggested that suspended
declarations may safeguard the separation of powers. The Court stated that
it may “be appropriate to temporarily suspend a declaration of invalidity
where it would be less intrusive on the separation of powers to allow the
legislature a stated period of time to reconsider its policy and budgetary
choices in light of constitutional parameters.”93 This idea, though wellintentioned, is rendered illegitimate by my conclusion that s. 52(1) only
permits immediate declarations of invalidity and that a threat to the rule of
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law in the form of lawlessness is the only justification for suspended
declarations (subject to further study on whether this remedy is available in
relation to other unwritten constitutional principles). Where this idea
relates to a Charter right or freedom to which the notwithstanding clause
applies, the separation of powers dictates that courts ought to leave the
decision of whether to prolong the life of the unconstitutional law up to the
legislature unless lawlessness would follow an immediate declaration.
Disregard for the separation of powers through the use of suspended
declarations of invalidity was on full display when the federal government
sought to extend the period of suspended invalidity in Carter. The federal
government had no need to ask the Court for such an extension – it could
have, by way of the notwithstanding clause, obtained this extension on its
own because the clause applied to the Charter right at issue (section 7). That
the notwithstanding clause has become a political third rail in Canada is no
excuse for disregarding the separation of powers, a basic principle of
Canadian constitutionalism. While the notwithstanding clause was likely
not envisioned as a means to prolong unconstitutional laws so as to buy
additional time for legislatures to cure them, nothing in principle or in the
text precludes such a use of the notwithstanding clause.
Despite the foregoing discussion on how suspended declarations
implicate the separation of powers, upholding the Constitution is equally
the responsibility of all the branches. Returning to s. 52(1), its wording
suggests that all branches of government must protect the Constitution. Yet,
since the arrival of the Charter and the repatriation of the Canadian
Constitution from the United Kingdom in 1982, the Canadian judiciary
has often, citing s. 52(1), declared itself to be the “guardian of the
Constitution.”94 The Supreme Court has even stated that s. 52(1) gives
courts an “express mandate” to invalidate laws that are inconsistent with the
Constitution.95 This statement is peculiar, as s. 52(1) makes no reference to
courts. In fact, it makes no reference to any branch of government.
While the judiciary has emerged as the primary – or at least the final –
arbiter of constitutionality in Canada since Confederation, the other
branches of government are equally charged with guarding the
Constitution. Legislatures must strive to enact only constitutional laws.
Legislatures must also repeal unconstitutional laws, and the executive must
94

Hunter v Southam Inc, [1984] 2 SCR 145 at 155, 11 DLR (4th) 641.

95

Osborne v Canada (Treasury Board), [1991] 2 SCR 69 at 104, 82 DLR (4th) 321.

48 MANITOBA LAW JOURNAL | VOLUME 42 | ISSUE 1
cease to enforce them. Government lawyers routinely opine on the
constitutionality of legislation and state action. That said, there is a strong
sentiment in Canada that the judiciary is the primary guardian of the
Constitution. This sentiment should be transformed so that all branches of
government are equally considered to bear that title and responsibility. 96
Constitutionalism in Canada only stands to benefit from such a
transformation.

VI. CONCLUSION
This article explored the legal basis for suspended declarations in
Canada. This exploration included a consideration of the relationship of
suspended declarations to judicial review, the rule of law, and the separation
of powers. Insufficient attention has been paid to the legal basis for
suspended declarations, their potential to enable violations of the rule of
law (a principle that they are often said to protect), and the reality that the
only branch of government that is expressly authorized by the Constitution
to be in the business of giving life to unconstitutional laws is the legislature
by way of the notwithstanding clause.
I argued that suspended declarations are authorized where the rule of
law faces a grave threat, as it did in Manitoba Language Reference. It is difficult
in the abstract to articulate precisely when that threshold is reached, but it
seems safe to say that most (if not all) of the cases in which suspended
declarations have been issued after Manitoba Language Reference have not
reached this threshold. Even where that threshold has been reached,
however, it is questionable whether these declarations should be the
exclusive domain of the judiciary. If the rule of law is the legal basis for
suspended declarations, what prevents a legislature from enacting a statute
after an immediate declaration of invalidity in a case such as Manitoba
Language Reference that temporarily suspends the effect of that ruling? An
answer to this question is beyond the scope of this article, but I do not
perceive an obvious bar to such legislation.
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Where a case does not pose a grave threat to the rule of law, a judicial
determination that a law is unconstitutional should be given immediate
effect in keeping with s. 52(1), the provision that authorizes and governs
judicial review in Canada. In the case of laws that violate Charter rights and
freedoms to which the notwithstanding clause applies, I submit – in light of
the separation of powers – that suspended declarations of invalidity are
illegitimate (unless there is a grave threat to the rule of law, in which case
this unwritten constitutional principle will intervene). It is for the
legislature, in those cases, to determine whether or not to prolong the life
of an unconstitutional law. On this ground alone, I submit that the issuance
of a suspended declaration by the Supreme Court in the litigation
concerning assisted death – which was decided on the basis of a Charter right
to which the notwithstanding clause applies – was illegitimate.
Recently the Court may have hinted that, in its view, the use of
suspended declarations has become unprincipled. In Boudreault (2018),
after concluding that the mandatory victim surcharge which must be paid
by offenders under the Criminal Code violates their Charter right not to be
subjected to cruel and unusual punishment, the Court refused to issue a
suspended declaration. The majority – using language that is absent from
cases such as Bedford and Carter, in which suspended declarations were
issued – rejected the federal government’s request for the declaration, as the
government had “not met the high standard of showing that a declaration
with immediate effect would pose a danger to the public or imperil the rule
of law.”97
Looking forward, the Supreme Court will surely have further
opportunities to clarify the legal principles governing suspended
declarations of invalidity. The Court should take those opportunities. For
scholars, an important avenue of inquiry will be whether suspended
declarations are available where unwritten constitutional principles other
than the rule of law are at stake. This article sought to illuminate, at least to
some extent, the legal basis for suspended declarations. Without a firm
grasp of that legal basis, suspended declarations run the risk of undermining
rather than supporting the rule of law: the unwritten constitutional
principle which first ushered this remedy into Canadian constitutionalism.
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