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lack of uniformity and disparity between sentences for similar offences.
The reason for this stems from the fact that the media reports contain
little reference to the background, antecedents and criminal record of the
accused, and other aspects which form the basis of the principles of
sentencing.

Sentencing is a very complex matter; as a result the committee placed-
a great deal of emphasis on this problem and their consideration of this
subject was fairly detailed. The committee considered the historical back-
ground, the committee’s own approach to problems of sentencing itself,
considerations of various types of sentencing, the various sentences that
could be given, reasons for sentencing, and other matters. The emphasis
given by the committee to sentencing is warranted because it is at that
point that the court starts the accused on the correctional process.

The matter of sentencing was considered mainly by the committee with
a view to its establishment of a category known as the dangerous offender
which is discussed later on. Of this offender, the main principle of concern
to the court would be, who is dangerous to the public and to afford him
treatment that would be necessary. There is no doubt that there are many
persons who require segregation from the rest of the community.

PROBATION

In the recent years, the advantages of probation have become more
clearly known to the public and to the courts and as a result, its utilization
and success have increased greatly. The committee recommended that
probation be further extended and that the restrictions in the Code be
removed.

The committee found that probation in some cases was not being
properly considered by the courts.

In view of the fact that many probationees did not understand the
nature and consequences of the order, the committee commented by way
of recommendation that the probation order before being issued should
be explained clearly to the offender, that a copy of it should be given to the
offender and that the offender should sign the same indicating that he does
understand the terms and conditions and that he agrees to abide by them.
The committee upon recommending that a probation order should be
substituted for suspended sentence, discussed the matter of conditions that
could be attached thereto.

Many of these recommendations have been accepted by the Govern-
ment of Canada and the following legislation has been passed under the
-Criminal Law Amendment Act 1968-1969. The law now provides for
such a probation order with or without supervision and in addition, if
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desirable, to the imposition of a fine or imprisonment. Certain specific
conditions are detailed with the discretion to the court to impose. such
others as may be reasonable. The order shall be read to the accused, who
shall receive a copy. The term of such probataion is limited to no more
than three years. Provision is made for modification of the order and
termination. A probationee convicted of a subsequent offence may be
sentenced or the probation period extended. Transfer provisions are
extended so that courts of competent jurisdiction may deal with the order
in the same manner as the original court was empowered. Failure to comply
with a probation order is an offence punishable on summary conviction.

The committee being fully aware of the problems of probation such as
financing, staffing, otherwise, however further recommended that there
should be expansion in certain areas such as provision of (a) probation
hostels that allow for more intensive work and therapy with offenders,
(b) more use of volunteers for the purposes of supplementing the work
of the probation officer (this is particularly important with regard to young
offenders) (c) the development of attendance centres where probationees
could spend their free time, and (d) the greater use of group work methods.

However, the committee cautioned that any extension of probation
services should be done only in the way that would allow it to be effective.
Staff requirements are probably the highest priority. Well-trained highly
skilled staff are hard to obtain and there should be extensive encourage-
ment to this kind of training. While there should not be a national proba-
tion service, the federal government should take the lead in developing
and designing the promotion of high standards of service throughout
Canada.

PRISONS

When considering the prison system in Canada, the committee came to
the conclusion again that there was considerable conflict and confusion as
between the provincial and federal authorities. This is governed by the
Federal Prisons and Reformatory Act which defines in detail the areas and
functions of the various prisons. The committee was of the opinion that
provinces should be left to use greater discretion in the operation of their
prisons and recommended that the Prisons and Reformatory Act be
repealed, re-enacted after discussion with the provinces to remove all the
necessary detail and controls imposed by the federal government and to
leave the provinces with the responsibility to operate their own prison
systems.

It was earlier stated that the excessive use of prisons in Canada was
very evident from the fact that Canada had one of the highest prison rates
in the world. The committee was satisfied that by appropriate action, this
could be reduced and recommended that careful consideration be given to
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the report itself and every effort be made to reduce the prison population
in Canada through the implementation of the measures suggested in the
report.

To properly operate a system which emphasizes the correctional aspect
rather than the custodial process, classification should be more carefully
looked at. It was recommended that the importance of classification in the-
prison system, as a basis for (a) grouping inmates for treatment and (b)
planning and adopting a program for the individual inmate, be recognized
and that the provision of adequate classification facilities be given top
priority in all prisons in Canada.

Again the question of the dangerousness of the offender was of prime
consideration and the committee recommended that research be immedi-
ately initiated, to establish some kind of criteria for determining the
classification of prison inmates so that they could be arranged in the
classifications of super security, maximum security, medium and minimum
security, to rate the various prisons in Canada and to determine under
what classifications they would fall once established, to develop measuring
techniques, and to rate the requirements of newly committed inmates
vis-a-vis the various types of custodial facilities provided. Because this is
not being done, it must be established and integrated into a comprehensive
program based on good classification with the collection of comprehensive
data as the basis for continuing research. The provision of adequate treat-
ment facilities must be given priority in all Canadian prison systems,

That prisoners now can find little to do of a constructive nature;
prison labour and prison pay should be considered. As a result, the
Canadian Corrections Association has just completed a study for the
federal government to look into the matter of prison industries. The
recommendations, which are very full and follow very closely the recom-
mendations of the Ouimet Committee’s report, recommend that prison
pay be introduced so that inmates could be involved within the scope of
their ability. Whatever plan is evolved, it should provide a series of steps
in a remuneration scale to serve as an incentive to the inmate and there
should be a substantial relationship between the prison pay received and
the current going rate — the minimum wage in the community.

Here again, the success of the operation of a prison varies with regard
to its correctional function. A great deal depends on the status of the staff
and its trained abilities. '

Prisoners should not operate in isolation and there should be a close
relationship between the prison and the community. More attention should
be paid to the location, design, and size of prisons. Design has been of a
traditional nature, location has usually been decided on a political basis
and size has been determined on the basis of past record of numbers in
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confinement or percentage to population bearing in mind the other cor-
rectional aspects of the system.

The Criminal Law Amendment Act 1968-1969, made some amend-
ments to the Prisons and Reformatory Act but did not deal with the funda-
mental issues raised by the committee. The amendments dealt with the
automatic remission of one-quarter of the accused’s sentence, basis/or
forfeiture, and changes to earned remission. The Act, however, did include
the authorization for temporary absence from the Provincial prisons for
medical, humanitarian reasons or to assist in the rehabilitation of the
prisoner.

PAROLE

One need only read the recent annual reports of the parole service of
the Dominion of Canada to be satisfied of the fact that the parole service
is functioning very greatly to the benefit of Canada. The money saved by
the employment of parolees and the fact that they are not incarcerated is
of great importance and of economical advantage to Canada. However,
the committee after reviewing the general process and mechanics made
several recommendations bearing on the administration of the parole
service and its operation.

The committee while recommending the fact that the structure of the
Parole Board should be enlarged, also suggested that there should be wider
representation of different disciplines appropriate to the correctional
function.

A further recommendation of the committee that is now in effect is
that the Parole Board hold sittings within the institution the parolee is
imprisoned and that the parolee appear before the Board and make
representations in person. A further accepted recommendation that the
Parole Board act expeditiously and deliver its report as quickly as possible
verbally to the applicant together with an explanation is now being fol-
lowed. Bearing all of this in mind, of course, the committee recommends
that the procedure followed should be reviewed so that there should be
greater flexibility to allow earlier parole for those convicted of non-capital
murder and to deal on the basis of individuality with each particular case.
The committee made further recommendations with regard to the sus-
pension, forfeiture and revocation of parole and suggested that the
magistrate be involved in such action and that the Parole Board be em-
powered to exempt a parolee from the operation of forfeiture where
extraordinary circumstances justify such exemption.

The committee also recommended that there be provision for the
termination of parole, the power for such termination being granted to
the judge or magistrate sentencing in the first instance.
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The committee further recommended that on forfeiture or revocation
the parolee be credited with the time he served in the community but that
he not be credited with a period of time equivalent to the statutory re-
mission or the earned remission that he might have had before he was
paroled. There should further be a system called the statutory conditional
release to make a period of statutory release longer than 60 days subject to
the same rules and conditions of parole.

The success and effectiveness of the parole service depends mainly on
the personnel. The committee acknowledged that good parole supervision
is based on the experience and quality of the regional supervisor upon
whom falls the task of administering the service.

GRADUAL RELEASE AND AFTER CARE

Once the offender is involved in the correctional process and is pro-
ceeding through the system, it is necessary at some time to assess his quali-
fication and the desirability for release and what will be done after he has
left the institution. The place of after-care is very important because of
the necessity to adjust the inmate to the community after his prison
confinement and this is very crucial. Up to now, this has been primarily
done by volunteer agencies all of whom have done good work but in the
main, it is disjointed and not consistent all across Canada. The committee
therefore recommended that after-care agencies be recognized as an essen-
tial part of the present system and that treatment within the prison and the
treatment on after-care be recognized as aspects of a continuing process.

To better prepare the inmate to be involved in the community after he
has left, various programs have been suggested and their progressive nature
should be considered by every prison, such as visits by the inmate to the
community, representation by the community into the institution, home
visits and hostel facilities to be occupied by inmates shortly before release.
One of these is now open in the City of Winnipeg on Osborne Street.
Research is being conducted at the present time as to the effectiveness of
such service. Discussion with the staff seemed to indicate that there are
gaps in the process but that a great step has been made forward in assisting
inmates to become involved in the community.

CITIZENSHIP AND VOLUNTEER AGENCIES

The committee was well aware of the place of citizenship participation
for two reasons: 1) first because the inmate is involved with the citizen
and 2) the community is involved with correctional process which allows
more understanding of the offender and a greater understanding of the
correctional process. Therefore the committee recommended that it must
be a matter of government policy to encourage citizen participation in the
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field of corrections. Volunteer agencies should be encouraged at all levels
and there are many presently now in Canada who not only work in the
institutions but in the whole area of criminology. Most of the agencies are
now involved in public education but such action should be extended to
include direct involvement. Volunteers and the public should be part of the
social action requiring the correction of any defects that exist in the cor-
rectional system.

Volunteers can deliver direct service at the court hence to assist the
offender in overcoming problems that he might have not only with the
proceedings but also with other social and personal problems. There are
a myriad of prison services that can be provided such as entertainment
groups, discussion groups. Further they can be of great assistance in parole
supervision, voluntary after-care, and working with the accused’s family
and providing living accommodation. The basis that requires to be recog-
nized is that the whole correctional process is really one of a partnership
between volunteer agencies and government agencies. It was therefore
recommended that the government must recognize a need for a partnership
with volunteer agencies, that this partnership include direct service function
on the part of all agencies to work in government correctional services,
and that there should be continuing consultation between government and
voluntary agencies with a view to the formulation of a policy regarding how
this direct service function is to be performed. An outgrowth of such a
partnership is the necessity of guidance and the committee recommended
very strongly that an advisory body including members of the voluntary
agencies and lay people be established to advise government concerning
the function of the volunteer agencies, to request financial support, and to
review and advise concerning the volunteer service to be delivered.

YOUNG ADULT OFFENDERS AND FEMALE OFFENDERS

The committee made specific study of the young adult offender and
the female offender. Bearing in mind the discussion in Canada at the
present time with regard to what should be the appropriate level for the
age of the juvenile. The committee recommended that the young adult be
defined as one who has attained the age of 18 but who has not yet reached
the age of 21.

The commiitee considered the advisability of setting up a youthful
offender’s court but came to the conclusion that it could see no particular
advantage and recommended that the adult court have jurisdiction over the
young adult group. However, the commitice recommended that a
presentence report should be mandatory in cases involving young adults
and further that the legisiation should state that the court shall not send a
young adult to prison unless all other courses have been considered and
rejected for specific reasons, with the reasons being given and reported in
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the court records. The committee also recommended that the police and
courts whenever possible should avoid holding a young offender in gaol
pending his trial, remand or appeal, or that if it is necessary, he must be
kept separate from older offenders. -

With regard to the female offender, it was found that there are certain
differences in the criminality of women as compared with men which have-
implications in correctional planning. Statistics are interesting and they
indicate that there is a closer ratio between male and female offenders
than was believed. Over recent years there has been a marked increase in
the number of women convicted for indictable offences. A major difference
is that the offences committed by women tend to concentrate in fewer
categories than those committed by men. Crimes involving violence are
rare and they are mostly involved in crimes that consist of theft, fraud,
vagrancy, liquor offences, and offences relating to the sexual and maternal
roles of women. Also, there is definite attitude of society towards the
female offender that women are less likely to be charged and brought to
trial, and that women usually receive lower sentences. Women are certainly
involved in fewer instances of crime involving violence. The result of this
has implications for treatment, They are becoming more and more involved
in the problem of instances concerning fraud, and false pretences, and
particularly offences having to do with vagrancy, drugs and alcohol, at-
tempted suicide, that is, offences without a direct victim. These are offences
that primarily have to do with social problems that have found their way
into the Criminal Code for treatment. What is more necessary is to develop
social resources for women and proper support of health and welfare rather
than correctional processes. The committee therefore recommended that
early discussions between the federal government and the provinces should
give attention to developing a cross-Canada service which could be used
as alternative. to criminal proceedings in dealing with offences without a
direct victim. A further marked difference is the fact that women in most
instances require specialized care of psychiatric and medical nature. All in
all the problem concerning the female offender was one of a particular
nature. The committee therefore recommended that arrangement for the
purchase of prison services for women be made between the government of
Canada and the various provinces so that a unified service can be provided
in each area, and that the government of Canada while purchasing services
from the larger provinces should provide regional service that can not be
provided by the smaller provinces. The parole of the female offenders
should be treated the same as all offenders and should be the responsibility
of the government concerned with the offence in- the first instance.

To make sure that the female offender received the proper attention
and specific interest, the committee recommended that the Government
of Canada appoint a suitably-qualified woman to a position of senior
responsibility and leadership in the correctional treatment program of the
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female offenders in Canada. This is of great import because of the fact that
not only is the problem of the female offender acute, but it is complicated
by social and ethnic problems such as that of the Indian and Metis female
offender.

MISCELLANEOUS

To conclude the commission’s report, several auxiliary matters having
to do with corrections generally were considered. The committee was aware
of the significance of criminal records but, recognizing the worth of re-
habilitation, felt that some system should be set up whereby records would
be nullified.

Generally speaking the committee was of the opinion that official court
records should not be made available to the court when it is considering
sentence or made public when they may affect the offender’s life such as
in the matter of employment. The committee therefore recommended that
a conviction once it has been annulled, by some process should be deemed
never to have taken place at all and particularly with regard to matters
over which the Government of Canada has jurisdiction, such as criminal
proceedings, cross examination of a witness, and provision by which a
person who has been convicted is disqualified from holding office, or for
the purpose of ascertaining qualification for employment in any branch of
the public service of Canada.

The committee felt that there should be some differences between
records arising out of summary conviction offences and indictable offences
and accordingly recommended that in the case of summary conviction
offences that they be annulled automatically after a crime-free period of
two years and that such annulment be permanent. With regard to indictable
offences, the committee recommended that the criminal records in this case
would be annulled upon recommendation of the National Parole Board and
a crime-free period of five years.

The problem most often affected by criminal records is employment;
the committee felt that there should be some special steps taken to avoid
this impediment, since most applications for employment ask whether or
not the applicant had ever been convicted of a criminal offence. To enable
an offender to overcome this disability, the committee recommended that
a person who has completed five crime-free years and has been on good
behaviour be granted a certificate of good behaviour and that on this basis
the National Parole Board could recommend to the Executive that this
person receive a pardon which would completely vacate the offence.

As has no doubt been evident throughout this discussion, constant
reference is made to the requirements of good trained staff and personnel
at all levels. In one of the latter chapters, the committee looks in detail
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at the development of human resources in the whole field of corrections as
it pertains to the police the creation of a high standard career, good train-
ing, better working conditions. Also requiring attention was the compe-
tency of lawyers, properly trained correctional personnel and correctional
administrative staff. The committee called for the setting up of training
facilities in all fields that would strengthen the personnel of corrections
of all levels. The committee, therefore, recommended that the Government
of Canada in conjunction with all the provinces prepare necessary material
to inform high school and university students of the current potentials
in the field of corrections and to encourage the expansion of teaching facili-
ties in the correctional field together with expanded financial assistance
in grants for the development of training facilities and bursaries.

Similarly, there has been a recurrent observation throughout the report
that there is a greater need for organized planning and research particularly
Canadian research and it is hoped that the governments who have a par-
ticular -stake in sponsoring proper correctional facilities will take the
leadership in assuming its responsibility for such research and organiza-
tional planning. The committee recommended that the Department of
the Solicitor-General and the Department of Justice maintain research
units, which recommendation has been accepted by the departments and
projects have now been embarked upon.

Of course, the basis of the research requires aggressive financing by all
levels of government, the development of good research staff and the
setting up of appropriate central statistics under the control of the Domin-
ion Bureau of Statistics available for proper research programs. Again the
committee suggested the setting up of advisory committees to the federal
government for the purposes of planning criminal justice programs on a
wide basis at the government level, at departmental level both federal
and within the provinces.

CONCLUSION

The above has been a very cursory review of the findings and recom-
mendations of the Canadian Committee on Corrections. To do more than
that of such a wide report would be impossible without a detailed examina-
tion of each important facet of the findings that were accumulated by the
committee over the period of its operation. Suffice it to say that the report
is one based on the integrity of its members who have placed before the
people of Canada an informed and comprehensive analysis and plan for
corrections in this country.

The fact that the government has seen fit to deal with many of the
recommendations expeditiously indicates the merit of the recommendations.
No doubt further action will be taken in the future. However, such action
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depends upon the support of the public of Canada who must be aroused to
the problem and be ready to meet the advancement of crime with ap-
propriate steps to deal efficiently with the problem of the protection of
society.

MAGISTRATE JAN V. DUBIENSKI, Q.C.*

QUO WARRANTO AND THE LEGISLATOR,
STUBBS AND STEINKOPF RE-VISITED

The case of Regina ex rel Stubbs vs. Steinkopf! raises, but does not
answer the question of whether legislators and cabinet ministers be suscep-
tible to proceedings of quo warranto. The reasoning of the learned Judge
of first instance? demonstrates the possible danger of Canadian courts
being overawed by the fact that Canadian institutions being patterned to
some extent after those of the United Kingdom. The clear similarity surely
exists: the specific realities may differ greatly. In the five years since the
Manitoba Court of Appeal allowed the relator’s appeal in the Stubbs and
Steinkopf case no similar proceedings in Canada appear to have been
reported, and the effluxion of time may now permit a dispassionate look
at the circumstances of the Stubbs and Steinkopf case.

The respondent was purportedly elected as a Member of the Legislative
Assembly of Manitoba in the general election of December, 1962. The
relator was a duly qualified elector for the electoral division in which
the respondent was purportedly nominated and elected. The respondent was
appointed a member of the Cabinet, but prior to his purported election
the respondent was a government contractor or agent by virtue of his
involvement in certain financial and realty transactions concerning the
acquisition by the Government of Manitoba of lands in the City of Winni-
peg. In May, 1964, during a television program in which the respondent
was personally present the Premier of Manitoba asserted in the respond-
ent’s presence:

“I disgovered, it was brought to my attention in the dying days of the
last session, that in spite of the fact that the transaction was completed,
some of the actual paper work involved in this still continued after Mr.
Stemkopf was elected and it threw doubt on his eligibility to be elected.

I think is a technicality, but it is a technicality which cannot be

* Of the Winnipeg Magistrates Court,

1. (1965) 50 W.W.R. 643, 48 D.L.R. (2d) 671 (C.A.)
2. (1964) 49 W.W.R. 759, 45 D.L.R. (2d) 105 (Q.B.)



