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factor weighing part of substantive contextual review. As described in the
1998 Pushpanathan decision,'™ this approach required courts to determine the
relevant review standard in a particular case by reference to contextual factors
such as: (1) the presence or absence of a privative clause, (2) the statutory
purpose,'® (3) the administrator’s relative expertise, and (4) the nature of the
question before the administrator.'® No single factor was dispositive. Although
courts tried to assess the cumulative weight of the content of the various
factors, there was no clear set of priorities as between the factors
themselves.'” As one commentator said about a 2003 decision, “[w]e know the
various considerations identified by the court with respect to each of the four
factors, and the outcome, but we don't know the weight applied to each of the
factors.”!®

The Court tried to guide and simplify this analysis in Dunsmuir. The main
majority reaffirmed a “policy of deference” that required:

..respect for the legislative choices to leave some matters in the hands of administrative

decision makers, for the processes and determinations that draw on particular expertise

and experiences, and for the different roles of the courts and administrative bodies
within the Canadian constitutional system.'*”

Then Dunsmuir encouraged reviewing courts to avoid a contextual factor
analysis wherever the relevant standard had been established “in a
satisfactory manner” by precedent.' For other situations, Dunsmuir kept the
four Pushpanathan contextual factors,™ but related them to a number of
general propositions relating to the nature of the question before the
administrator.* Some questions, such as constitutional questions, “true” and

104 Supra note 76, at paras. 29-38.

105 For example, whether the statute conferred a broad discretion to balance policy
considerations or prescribed a more confined power to determine rights between two
parties.

106  Usually, whether the question was one of fact, law, or mixed fact and law.

107 Expertise was sometimes described as the most important factor, but the rationale and
implications of this description were left unclear.

108 David P. Jones, “Recent Developments in Administrative Law” in Pushing the Boundaries:
Standing, Privacy and Practical Issues: Proceedings of the National Administrative Law and
Labour & Employment Law CLE Conference, Ottawa, 2003 (Ottawa: Canadian Bar
Association, 2003) at 7, cited in Deborah K. Lovett, “That Enigmatic Curial Deference and the
Continuing and Most Curious Search for Legislative Intent - What to Do, What to Do?” (2004)
17 Can. ]. Admin. L. & Prac. 207 at 218.

109 Supra note 4 at para. 49; reaffirmed in Khosa, supra note 2 at para. 25 by Binnie J.
110 Jpid. at paras. 57, 62.
11 Jpid. at para. 64.

"2 In Khosa, supra note 2 at para. 4, Binnie J. said that Dunsmuir contextual review is

“particularly” concerned with the nature of the issue before the administrator.
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boundary line jurisdictional questions'? and “general questions of law,”'"* were
removed from the full factor weighing process, and were apparently
automatically subject to the correctness standard. The rationale for this
appears to be the view that courts have a special role in regard to these
questions.'”

Thus, other questions of law give rise to a presumption in favour of
correctness that can be rebutted if a tribunal is interpreting its own enabling
statute or if it has special expertise in applying a common law or civil law rule
to a specific statutory context."* Questions of fact, policy, or discretion create a
strong but rebuttable presumption in favour of the more deferential
reasonableness standard.'” The rationale is presumably that administrators
are assumed to have, or to have access to, special expertise in these areas.'® As
well, these subject matter presumptions can be confirmed or negated if they
are outweighed by other contextual factors.™

Dunsmuir’s categorical approach may look relatively simple at first, but the
package as a whole is uncertain. For one thing, it is unclear where the full
package applies. Dunsmuir included legislative provisions such as privative
clauses in its standard of review analysis. However, it failed to say when or
whether statutory review codifications could exclude common law standard of
review analysis at the outset. Dunsmuir directed reviewing courts to dispense
with its full contextual factor analysis where they find that the deference level

12 [n Dunsmuir, supra note 4 at paras. 59 and 61, a “true” jurisdictional question was described
as one that arises “where the tribunal must explicitly determine whether its statutory grant
of power gives it the authority to decide a particular matter.” Quaere, where do these
situations arise? More recently, in Nolan v. Kerry (Canada) Inc., 2009 SCC 39 at para. 34, 309
D.L.R. (4th) 513 [Nolan], the Supreme Court described this kind of question as one that raises
"a broad question of the tribunal's authority”. Quaere, must all specific questions of authority
be considered to fall within a tribunal’s jurisdiction?

114 Jpid. at para. 60.

115 See e.g. ibid. at paras. 58, 60-61 where the Court referred to the special status of s. 96 [of the
Constitution] courts with regard to constitutional questions; to the requirements of
consistency and uniformity in regard to general questions of law; and, perhaps implicitly,
with regard to boundary jurisdictional questions between competing tribunals.

116 Dunsmuir, ibid. at para. 55.
117 Jpid. at para. 53.

118 Dunsmuir, ibid. did not say this expressly, but in Khosa, supra note 2 at paras. 58, 89
respectively, Binnie J. and Rothstein J. noted that administrative tribunals are better situated
than reviewing courts to make findings of fact. Rothstein ]J. compared these tribunals to
courts of first instance, while Binnie ]. referred to the IAD’s “advantage of conducting the
hearings and assessing the evidence presented”. For Rothstein ]., the situational advantage
extends to questions of policy as well. This situational advantage of tribunals could also be

seen as an aspect of the different roles of tribunals and courts.

119 Dunsmuir, ibid. at para. 56, where the Court said that the question is whether the factors,
“considered together, point to a standard of reasonableness” [emphasis added].
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has already been established “in a satisfactory manner” in earlier case law.'?
But how can they do this without comparing the contextual factors in earlier
case law with those in the case before them?

As in Pushpanathan, it is hard to find an overall ordering principle.
Deference policy appears to have three potentially distinct foundations—
legislative choices, expertise, and the special role of the judiciary—and it is not
always clear how the three interrelate. Although Dunsmuir endorsed the four
sets of Pushpanathan contextual factors,” it withdrew several categories of
question from the full factor weighing process. Why should some questions of
law always require correctness, while other categories or factors merely raise
a rebuttable presumption in favour of one standard or another? Is context
sometimes relevant and sometimes not?'® Although some Dunsmuir
presumptions can be rebutted, it is sometimes unclear how. What, for example,
is meant by the statement that deference will “usually apply automatically” to
discretion, fact, or policy?'* Although Dunsmuir seemed to put considerable
weight on the nature of the question before the administrator,'” it also said
that a privative clause is a “strong indication” that reasonableness was

120 Jpid. at para. 62.

' See supra notes 76, 107.

122 Dunsmuir, supra note 4 at para. 64.

122 Why, for example, should “true” jurisdictional questions and division of powers and Charter
questions be immune from contextual analysis as suggested in Dunsmuir, ibid. at paras. 58-
59, 61?7 In Pushpanathan, supra note 76 at para. 28, the Court suggested that jurisdictional
questions are simply those to which the correctness standard applies as a result of contextual
factor analysis. In other words, they are a product of contextual analysis. In Dunsmuir, at
paras. 59, 61, however, where the main majority discussed “true” and boundary line
jurisdictional questions, they seemed to assume that these questions can be identified on an a
priori basis. This attracted indirect criticism in Canadian Federal Pilots Assn. v. Canada
(Attorney General), 2009 FCA 223 at paras. 36-52 [Canadian Pilots]. There, Evans J.A. said
jurisdictional issues, other than those that draw lines between competing administrative
regimes, should not be designated abstractly and independently of contextual analysis as
criteria for correctness. Assuming, though, that these jurisdictional questions can be
identified a priori (by express statutory language, perhaps?), do they necessarily require
correctness review? The main majority in Dunsmuir put jurisdictional and constitutional
questions at the centre of the guaranteed core of judicial review, but must the
constitutionally guaranteed core always entail correctness review? Similarly, why shouldn’t
courts be able to look at the context of constitutional questions to see if a lower standard is
appropriate in special situations? In one post-Dunsmuir decision, Lake, supra note 42, the
Supreme Court seems to have pulled back from the blanket correctness approach. It
subjected a constitutional question to contextual analysis, and concluded that the standard
appropriate to that case was unreasonableness.

124 Supra note 4 at para. 53.

15 Supranote 112.
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intended. If so, how should a privative clause be weighed against the nature
of the question and against expertise? Which should prevail where, and why?

With all this uncertainty, it is not surprising that the main majority in

Khosa had trouble relating the common law Dunsmuir analysis clearly to s.
18.1(4) of the Federal Courts Act. Until the uncertainty is reduced, lower courts
are likely to have similar trouble—with s. 18.1(4),"* with other statutory
review codifications such the British Columbia ATA,'® and with statutory texts
in general.’®

126

127

128

Supra note 4 at para. 52. See also Khosa, supra note 2 at para. 55 where Binnie J. said merely
that a statutory appeal “may be at ease with [judicial intervention], depending on its terms.”
He did not address the effect of a broad statutory appeal to the courts, which has been
described as a factor that points to a "more searching standard of review": Dr. Q. v. College of
Physicians and Surgeons of British Columbia, 2003 SCC 19 at para. 27, referring to Canada
(Director of Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748 at para. 46. In
Dunsmuir at para. 130, Binnie, . said that a full statutory appeal is an indication that the
correctness standard was intended.

Since Khosa, supra note 2, for example, the Federal Court has arrived at a wide variety of
conclusions as to the standard now required by s. 18(4)(d), with little discussion as to how
these results derive from the application of common law principles to the statutory text. For
variations, see Odetoyinbo v. Canada (Minister of Citizenship and Immigration), 2009 FC 501 at
para. 3 (the text’s capriciousness/lack of regard for evidence requirements plus Dunsmuir’s
“range of outcomes” and justification tests); Espinoza v. Canada (Minister of Citizenship and
Immigration), 2009 FC 806 at para. 31 (the text’s lack of regard for evidence requirement
plus Dunsmuir’s “range of outcomes” test. After referring at the outset to the lack of regard
textual test and to the range of outcomes common law test, and after considering the Board’s
consideration of the evidence, Frenette D.] concluded at para. 31 that “ [a]n analysis of the
Board's decision leads to the conclusion that it considered adequately the issue of state
protection and particularly the issue of an IFA and concluded the applicants had a viable,
acceptable IFA by moving to the city of Guadalajara, Mexico. Finally the impugned decision
falls well within the range of acceptable outcomes that flow from the facts and the law.”);
Canada (Minister of Public Safety and Emergency Preparedness) v. lyile, 2009 FC 700 at para.
33 (reasonableness with “a high degree of deference”); Shaath v. Canada (Minister of
Citizenship and Immigration), 2009 FC 731 at para. 39 (Dunsmuir’s “range of outcomes” test).
The Federal Court of Appeal (FCA) has addressed another provision of the federal code,
5.18(4)(c). In Canadian Pilots, supra note 123 at paras. 37-52, the FCA attempted to relate this
provision directly and systematically to Dunsmuir's contextual analysis. Its efforts were
complicated by Dunsmuir’s concept of “true questions of jurisdiction or vires”: supra note 4 at
para. 59. At para. 37, the FCA said this concept is “apt to cause confusion” if it is identified as a
correctness criterion independently of contextual review analysis. At para. 51, it described
jurisdiction in this sense as “legal authority to interpret and apply the disputed provision of
‘the tribunal’s enabling legislation”. Does this beg the question as to the scope of the relevant
provision, and as to whether legal authority means unreviewable legal authority?

Before Khosa, supra note 2, the British Columbia Court of Appeal (BCCA) said that Dunsmuir,
supra note 4 did not change the meaning of the ATA, supra note 20: Manz v. British Columbia
(Workers' Compensation Appeal Tribunal), 2009 BCCA 92 at para. 36, 91 B.C.L.R. (4th) 219
[Manz]. A month after Khosa, the BCCA said that Dunsmuir “has not altered the express words
of s. 59(3) of the Administrative Tribunals Act”: Carter v. Travelex Canada Ltd., 2009 BCCA 180
at para. 27, 310 D.L.R. (4th) 39 [emphasis added]. A month later, the BCCA said that
“Khosa...directs an interpretation of the ATA statutory criteria in the context of the principles
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VII. FOCUSSING THE SEARCH

How, then, should legislative intent be determined? First, reviewing courts

need to keep the broad contextual base that has been a key strength of modern
substantive review. Statutory texts are rarely unambiguous, and should not be
interpreted in a vacuum. Without the most explicit authorization, codes should
not be able to prevent a consideration of relevant common law review
principles. Standard of review analysis should not be limited to situations

129

of administrative law”: Victoria Times Colonist, a Division of Canwest Mediaworks Publications
Inc. v. Communications, Energy and Paperworkers Union of Canada, Local 25-G, 2009 BCCA
229 at para. 8, 310 D.L.R. (4th) 367 [Victoria]. Although the BCCA stressed that patent
unreasonableness requires deference “at the high end of the Dunsmuir-Khosa range”, it
seemed to move away from Manz’s “no evidence” or “openly, clearly, evidently unreasonable”
requirement for fact toward Dunsmuir reasonableness criteria, including the “range of
outcomes test”: Victoria at para. 10. The situation under the ATA is complicated by the fact
that that for a discretionary decision, ss. 58-59 prescribe the patent unreasonableness
standard and specify its content, but for a finding of fact or law protected by a privative
provision, s. 58 prescribes the patent unreasonableness standard without specifying its
content: see generally Robin Junger, “British Columbia’s Experience with the Administrative
Tribunals Act”, (2008) 21 Can. ]. Admin. L. & Prac. 51 at 60-65. Thus far, there has not been
much direction as to the extent to which common law should affect the statutory patent
unreasonableness ground, either where the ATA specifies and defines patent
unreasonableness, or where the ATA merely specifies it.

The Supreme Court did not provide much more direction in two post-Khosa decisions. Bell
Canada v. Bell Aliant Regional Communications, 2009 SCC 40, [2009] 2 S.C.R. 764 involved
appeals on “any question of law or of jurisdiction” under s. 64(1) of the Telecommunications
Act, S.C. 1993, c. 38. The issue was whether the Canadian Radio-television and
Telecommunications Commission (CRTC) had authority to order the disbursement of funds
from deferral accounts for particular purposes. Before addressing this, the Court decided on
the reasonableness standard. At paras. 34-48, it said that the CRTC orders were 1) specific,
rather than an exercise of general disbursement authority (cf the description of jurisdiction
in Nolan, supra note 113); 2) part of the CRTC’s rate-setting power; 3) within the CRTC’s
specialized expertise; and 4) polycentric and discretionary. At para. 37, it noted that CRTC
decisions on questions of fact are protected from appeal by a “strong privative clause”.
However, if the issue was one of fact, why was it relevant to consider the appeal on law or
jurisdiction? Conversely, if the appeal provision did apply here, why was it not cited as a
factor to be weighed against the others? Also what weight should it merit? In Plourde v. Wal-
Mart Canada Corp., 2009 SCC 54 at para. 34, the Court addressed the standard of review issue
in a single sentence: “The decision of the CRT [the Commission des relations du travail] on
the proper interpretation of a provision of its constituent statute is entitled to a measure of
deference and should be reviewed by the courts on a reasonableness standard.” The
judgment did not indicate why this factor was decisive, or relate it to other relevant
considerations, such as the general scope and nature of the CRT’s statutory mandate, the
privative clause, and the question of the specificity or generality of the relevant question of
law. See also Montréal (City) v. Montreal Port Authority, 2010 SCC 14 at paras. 30-36, where
the Court noted the presence of a statutory discretion, observed that it served the practical
requirements of the statutory scheme, and treated these considerations as conclusive
support for the reasonableness standard.
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involving strong privative clauses," as this would narrow both the contextual
base of review and legislators’ options for influencing review intensity.
Similarly, there should be no automatic exemptions from the common law’s
contextual factor weighing process,* except to preserve a guaranteed core of
judicial review. Second, reviewing courts need a unified priority approach to
common law standard of review analysis. It is not enough to weigh the content
of various factors without regard to possible priority differences between the
factors themselves. Nor is it enough to assign some priorities, as was done in
Dunsmuir, if these are piecemeal and disconnected. Third, in standard of
review analysis, there should be more recognition of the legislative role in the
balance between the rule of law and the democratic principle. Standard of
review should be linked more coherently to legislative intent.

Arguably, these needs could be addressed by two main measures. In the
first place, courts should apply a strong presumption in favour of common law
contextual review in the face of review codes and similar statutory review
provisions. Only the most express statutory language should be able to exclude
it.> Then, within contextual review, the Dunsmuir contextual factors
themselves should be ordered in relation to their apparent proximity to
legislative intent. In this way, the factor weighing process could take account of
the structure of the contextual factors as well as their content. The first
measure would help preserve the broad contextual base of modern common
law review; the second would help sharpen its focus and deepen its reach. In
this latter respect, legislative proximity criteria could help courts to take
account of both the content and the relative status of contextual factors.

Assuming that common law contextual review has not been excluded by
express statutory language, reviewing courts should be able to rely on a
number of simple structural criteria to help them weigh contextual factors in
terms of their proximity to legislative intent. The most important proximity
criterion should be the legislation itself. Statutory texts have the approval,
however nominal at times, of our elected representatives. The same cannot be
said for contextual signals such as apparent relative expertise. On the other
hand, because statutory texts are rarely unequivocal, they should virtually
always be supplemented by a look at their context.

Another key proximity criterion should be the directness of the legislative
provision. For standard of review purposes, legislative intent is a relational
concept. Its concern is the relevant level of judicial review. A legislative
provision that has the purpose of regulating the intensity of judicial review is a

130 As suggested by Rothstein |. in Khosa, supra note 2.
131 As suggested in Dunsmuir, supra note 4.

132 Even this, of course, should be subject to the constitutional bar against excluding a minimal
core of review referred to in Dunsmuir, supra note 4 at paras. 29-31.
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stronger indicator of intent than a legislative provision that merely has the
effect of doing this. A legislative codification of grounds of review would fall in
the first group. So, too, would a privative clause.”® A grant of discretionary
power to the administrator would fall into the second group. It would have the
effect—but not necessarily the purpose—of restricting the intensity of review.
Subject to these two main organizing concepts of legislative status and
directness, more specific and more recent signals of intent should carry more
weight than those that are more general, imprecise, or older.***

Applying these proximity criteria, it is possible to assign tentative
priorities to the Dunsmuir and other relevant contextual factors for
determining the intensity of judicial review. Included in the top priority level
are direct legislative signals such as legislative codifications of grounds of
review, appeal provisions, and privative clauses that are intended to enhance,
restrict, or otherwise regulate the intensity of judicial review. In the middle
priority level are indirect legislative signals such as grants of statutory
discretion'” and (rare) cases of jurisdiction-limiting language. By expanding or
restricting administrative power, these provisions have the converse effect of
restricting or expanding the potential intensity of judicial review. In the lower
priority level are auxiliary signals—legislative provisions and non-textual
factors that support inferences in favour of lower or higher levels of judicial

133 Privative clauses tend to be less direct than judicial review codifications and statutory appeal
provisions. This is because most privative clauses purport to affect review intensity only in
negative terms, by restricting its availability. Read literally, many privative clauses might be
construed as unconstitutional attempts to block judicial review, including jurisdictional
review: see supra notes 93, 94, and 123. Instead of doing this, courts tend to interpret all but
the most extreme privative clauses as evidence of a legislative intent to lower, rather than
exclude, judicial review. However, by according no special priority to privative clauses,
especially those that fail to qualify as “strong,” courts encourage legislators to continue to
frame privative clauses in broad exclusionary language. By giving a general presumptive
priority to privative clauses and other textual provisions, courts could help encourage less
sweeping privative language on the part of legislators.

13¢  For example, a highly specialized tribunal interpreting its enabling statute should have
priority over more general indicators, such as the assumption that courts have more
expertise in deciding questions of law, the assumption that administrators are better placed
than judges to decide questions of fact because they can hear evidence at first hand, and
inferences that are derived from an examination of statutory purpose. Note that there may be
more than one criterion of specificity or currency. For example, although a statutory review
code normally affects more administrators than does a privative clause, its provisions may be
more specific in indicating the level of review that should apply. Moreover, directness,
specificity, and currency are questions of degree, so the assessment of proximity criteria
must be a cumulative weighing process, not a simple list of either-or allocations.

135 This factor and factors such as the presence of polycentric or bipolar issues are sometimes
regarded as indicators of statutory purpose, which is treated as a separate factor. Arguably,
though, the purpose of the statute is really an aspect rather than a determinant of legislative
intent.
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review intensity. These include administrative or judicial expertise, formal
qualifications, capacity to address polycentric or bipolar issues, the need for
legal consistency or uniformity, and other functional considerations, whether
referred to in legislation or inferred from the context of a particular
administrative decision.

Higher level signals such as privative clauses should normally give rise to a
strong presumption in favour of lower intensity review, and vice versa. Such a
presumption should be rebuttable by lower level signals, but only where their
cumulative content weight is very significant. The stronger the presumption,
the greater the contrary weight that would be needed to rebut it. In the case of
the strongest presumptions, the statutory ground or standard would normally
prevail, leaving common law signals with the secondary task of clarifying any
ambiguities.”*® All these signals, of course, would be subject to the core of
judicial review that is guaranteed by the rule of law and to other relevant
constitutional constraints.

The framework suggested here is not an analytical shortcut or a guarantee
of predictable results, but a means of structuring the search for legislative
intent. 7 It is meant to refine, rather than replace, the Supreme Court’s general
“modern” approach to statutory interpretation on the specific question of
determining the intensity of judicial review."*® The suggested approach can
draw on traditional presumptions of statutory interpretation where these
seem helpful. It is not a single-solution or text-limited approach. Privative

36 For example, s. 18.1(4)(d) of the Federal Courts Act, supra note 3, is the kind of direct
legislative signal that would normally create a very strong presumption in favour of both a
low level of review, and of its own specific deferential criteria. In the absence of strong
contrary signals or of questions about the application of these criteria to a particular fact
situation, the statutory wording would prevail: see text accompanying infra note 143.

137 Because context is a comprehensive, but situation-specific concept, it is hard to shorten
contextual analysis by referring courts to precedent, to simplify it by removing key questions
or contextual factors, or to standardize its outcomes. As suggested here, though, there is
another alternative available.

138 The “modern” approach, which has been repeatedly endorsed (if not uniformly interpreted)
by the Supreme Court, is based on the following passage from E. A. Driedger, Construction of
Statutes, 2nd ed. (Toronto: Butterworths, 1983} at 87: “Today there is only one principle or
approach, namely, the words of an Act are to be read in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the
Act, and the intention of Parliament.” See R. v. Middleton, 2009 SCC 21 at para. 78, [2009] 1
S.C.R. 674; Canada (Attorney General) v. JTI-Macdonald Corp., 2007 SCC 30 at paras 55-56,
[2007] 2 S.C.R. 610; Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 at para. 26, [2002]
2 S.C.R. 559; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27 at para. 21; Bristol-Myers Squibb
Co. v. Canada (Attorney General), 2005 SCC 26 at paras. 95-96, [2005] 1 S.C.R. 533; Marche v.
Halifax Insurance Co., 2005 SCC 6 at para. 54, [2005] 1 S.C.R. 47; Harvard College v. Canada
(Commissioner of Patents), 2002 SCC 76 at para. 154, [2002] 4 S.C.R. 45. Driedger’s formula is
very general. It provides a broad starting point for a more specific approach directed at the
question of standard of review by beginning with statutory wording and stressing context.
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clauses and legislative codifications must share the stage with other less direct
indicators of statutory intent, unless they exclude them beyond doubt. Indirect
and even direct legislative signals can be outweighed by auxiliary signals
where the latter are especially strong. This is only a tentative framework that
will need elaboration or modification as circumstances require.” On the other
hand, by relating the standard of review to legislative intent on a non-
exclusionary but prioritized and coherent basis, this approach may help to
supply the link to legislative intent that was missing in Pushpanathan,
Dunsmuir, and the two majority judgments in Khosa.

It might be helpful to show how this approach could help to guide review
analysis in a situation like the one in Khosa. Section 18.1(4) of the Federal
Courts Act is a relatively comprehensive code, applicable to virtually all federal
tribunals. However, if s. 18.1(4)(d) appears to occupy the standard of review
field, it does not do so exclusively. It does not define its criteria, and nowhere
does it expressly oust common law review principles. Hence s. 18.1(4)(d)
should be capable of clarification, even modification, as a result of common law
standard of review analysis. On the other hand, s. 18.1(4)(d) seeks to regulate
the intensity of review in regard to matters of fact. It, then, is a direct
legislative signal that deserves top priority. Arguably, so too is s. 162(1) of the
IRPA. Whether or not it is a strong privative clause, its intent seems to be to
restrict judicial review.'®

Therefore, the starting point for judicial review should be whether the
decision of the IAD was based “on an erroneous finding of fact that it made in a
perverse or capricious manner or without regard for the material before it.”**
Although they are not legislatively defined, these terms are detailed and
stringent. S. 162(1) of the /IRPA suggests that they should be strictly construed.
Hence, an opposite view would require strong contrary cumulative evidence
from the other Dunsmuir factors. However, as Binnie ]J. noted in Khosa, the

39 For example, as suggested in supra notes 94 and 123, considerable work is still needed to

clarify the basis and the content of the guaranteed minimum content of judicial review. This
will require a clearer exposition of the central, but often troublesome concept of jurisdiction.
As well, the framework suggested here focuses on substantive review. Changes would be
needed to accommodate some of the special features of procedural review, especially those
that involve a claimed opportunity to be heard.

140 Arguably, “sole and exclusive jurisdiction to hear and determine all questions of law and fact,
including questions of jurisdiction” (s. 162(1) of the IRPA, supra note 6) is strong language. It
goes beyond what would be needed if the provision were intended only to allocate
administrative responsibility as between the divisions of the Board. This allocation of
interdivisional responsibility is addressed by other provisions of the IRPA. Hence s. 161(2)
must have been intended to restrict judicial review. See also s. 72(1) of the IRPA. This
provision requires leave of the Federal Court in order to commence review of decisions made
under the IRPA.

141 Federal Courts Act, supra note 3.
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other Dunsmuir factors also tend to point to deference.” For example, the
broad humanitarian grounds discretion in s. 67(1)(c) and the IAD’s expertise
in regard to factual matters under this provision reinforce the deferential
wording of s. 18.1(4)(d). Giving priority to s. 18.1(4)(d), and reading it in light
of the privative clause and the other Dunsmuir factors, a judge would set aside
an erroneous factual decision of the IAD only if it were clearly perverse,
capricious, or made without regard for the material.'#

If Khosa had involved a question of law, s. 18.1(4)(c) would have given rise
to a presumption in favour of the correctness standard. As s. 18.1(4)(c) is less
detailed than s. 18.1(4)(d), it should be even more open to common law
supplementation. Section 18.1(4)(c) would be modified by the privative clause
ins. 162(1) of the IRPA and by the discretionary and expertise factors from the
Dunsmuir analysis. These, in turn, might be considered sufficient to rebut the
correctness presumption and to lower the standard of review to
reasonableness. Alternatively, if Khosa had involved a question of law, but no
privative clause, factors such as discretion and expertise should still be
relevant. However, in this situation, a judge would have to conclude that they
were extremely important in order to justify outweighing the direct regulatory
signal that favours correctness.

Finally, imagine that the facts in Khosa were subject to the British
Columbia ATA™ and not to s. 18.1(4) of the Federal Courts Act.** The ATA does
not expressly exclude the common law, but it contains a very direct and
specific legislative signal to apply the patent unreasonableness standard of
review prescribed in its ss. 58(2)(a), 58(3), 59(3), and 59(4). Thus, although
the common law has moved on since the creation of the AT4, it would require
exceptional contextual evidence to the contrary to modify the meaning of these

142 Supra note 2 at paras. 54-58. The general objectives of the IRPA, supra note 6 seem mixed on
this question. On one hand, they refer to a need to respect for the multicultural character of
Canada and “to promote the successful integration of permanent residents into...Canadian
society”: ss. 3(1)(b), (e). As well, the fact that s. 174 makes the IAD a court of record may
suggest a legislative recognition of the serious potential impact of its decisions on the rights
and interests of the individuals before it. On the other hand, the general objectives also note
that “integration...involves mutual obligations for new immigrants and Canadian society,” and
they refer to a need to protect the health and safety of Canadians: ss. 3(1)(e), (h).

143 At this point, any further common law analysis would be limited to clarifying the application
of these terms to particular circumstances. The approach proposed here reaches a
destination similar to that of Rothstein ]. in Khosqa, supra note 2 at para. 137, but with the
benefit of a broad yet directed contextual analysis. See also the approach in Stelco, supra note
54, which has some broad similarities to the one suggested here.

144 Supra note 20.

¥ Supranote 3.
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provisions. Otherwise, this explicit and specific legislative choice should be
respected unless and until the legislature changes it.'*

Clearly, judges could disagree on all these points in Khosa and in other
standard of review decisions. The approach suggested here will not bring the
polar star into full focus, but it should help to focus the search!

14 Thus, courts should normally assess discretionary decisions under ss. 58 and 59 of the ATA,

ibid. according to the patent unreasonableness criteria that are provided expressly in ss.
58(3) and 59(4). In contrast, the ATA expressly stipulates that findings of fact or law under
s.58 are to be assessed according to the patent unreasonableness standard, but it provides no
criteria for this standard: see supra note 128. Accordingly, courts should normally assess
these findings according to the common law patent unreasonableness standard that was in
place prior to Dunsmuir, supra note 4.
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