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definitive proof of a causal relationship is not necessarily required;== logic
and common sense can be sufficient to establish a rational connection where
the evidence is inconclusive.>z Another risk at this stage of the analysis
would be if the regulations were not targeted carefully enough, leaving them
open to a charge of arbitrariness. For example, if the regulations prohibit
certain FOP labelling messages on the basis that they undermine public
health objectives while allowing or requiring others that are not
substantially different, a complainant could assert that they are arbitrary
and thus not rationally connected to their objective. McNaughton and
Goodridge have argued that the Canadian regulations on health claims are
arbitrary “in allowing only [certain prescribed] statements to be made, and
not allowing others that may be equally supportable by the current state of
medical evidence.” In upholding the prohibition on treatment and
prevention claims, the Court in R. v. Thomas Lipton Inc. emphasized that
the list of diseases to which the prohibition applies was not chosen
arbitrarily.=s Tt will be important to consider carefully the criteria and
format used in any FOP labelling regulation to ensure that the distinctions
they draw can be justified on public health grounds.

As is often the case, the minimal impairment test is where the
government is most likely to encounter difficulties in the s. 1 analysis,
depending on the measures chosen. The 1995 Supreme Court of Canada
decision in RJR-MacDonald struck down a provision requiring tobacco
manufacturers to display unattributed health warnings on the packaging of
tobacco products.2 A major concern in that case appeared to be that the
legislation required that the warnings be unattributed; both of the majority
judges questioned whether this was a minimal impairment of the right to
freedom of expression as required under s. 1 of the Charter, speculating (in
the absence of evidence to the contrary from the government) that
attributed warnings might be just as effective.r McLachlin J. also
questioned whether it was necessary to “prevent the appellants from placing
on their packaging any information other than that allowed by the
regulations”.=s This suggests that regulatory options that involve limiting
companies’ ability to add their own FOP labels (i.e. voluntary exclusive or
mandatory exclusive schemes) will be more vulnerable to challenge. In the

22 RJR-MacDonald, supra note 207 at paras. 67, 127, 137, 184.
23 Jbid. at paras. 85, 154, 184-85.

24 Elizabeth L. McNaughton & Christopher M. Goodridge, “The Canadian Approach to
Freedom of Expression and the Regulation of Food and Drug Advertising” (2003) 58 Food
& Drug L.J. 521 at 534.

215 Lipton, supra note 204 at 404.

216 Tobacco Products Control Act, S.C. 1988, c. 20, s. 9.

27 RJR-MacDonald, supra note 207 at paras. 172-74, 190.
=8 Jbid. at para. 173-74.
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later case of JTI-Macdonald, however, the Supreme Court of Canada upheld
a requirement that tobacco products carry prescribed health warnings
covering 50 per cent of the principal display surface of the package. There
was evidence suggesting that larger warnings may be more effective, and
Parliament was not required to choose a less effective alternative if its
chosen measure fell within a range of reasonable alternatives.=»

A key difference in the outcomes of these two cases was the evidence
brought forward by the government to justify its measures. Just as in the
rational connection analysis, a court is unlikely to insist on scientific
certainty here. In relation to health claims, McNaughton and Goodridge
have suggested that in the minimal impairment analysis, the courts would
likely take a deferential approach “to the government’s evaluation of
scientific evidence and permit the government to make the determination as
to those health claims that can be substantiated by scientific evidence and
those health claims that require more proof.”=c The minimal impairment
analysis does not require conclusive proof that the means chosen are the
only ones that will be effective, nor does it demand that less intrusive
measures have been tried unsuccessfully. However, the government should
at least be able to show that it has considered alternative means of achieving
its objectives, and has some reasonable basis for concluding that they will
not be effective.>» In order to justify the more intrusive options reviewed
above (such as mandatory or exclusive official labelling schemes), the
government should have some evidence substantiating the concerns that
have been raised about consumers being misled or confused by private
schemes and the impact this may have on consumption patterns. At present,
these concerns are largely based on assumptions and anecdotal evidence, so
the evidence base may not be strong enough to justify the most prescriptive
approaches. Though a sympathetic court applying a flexible minimal
impairment analysis might uphold such measures, in order for the
government to be confident in this outcome, it would be advisable to seek
further evidence and carefully review all of the regulatory options before
undertaking any reform.

In the final step, assessing the proportionality of the beneficial and
detrimental effects of the legislation, it is possible that economic harm to
manufacturers from a restrictive FOP labelling scheme could be considered
as a relevant harm.=== However, unless this harm is demonstrated to be
significant, and the public health benefit from the labelling provisions

29 JTI-Macdonald, supra note 202 at para. 137.
220 McNaughton & Goodridge, supra note 214 at 535.

221 The lack of such evidence was emphasized as a key difficulty in RJR-MacDonald, supra
note 207 at paras. 152, 155, 163, 165, 167, 191.

222 See Ontario Restaurant Hotel & Motel Assn. v. Toronto (City), supra note 206 at para. 15
(though in that case there was insufficient evidence of such harm).
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appears to be marginal, it is likely that a court would find that the health
benefits outweigh the potential economic harms. The other potential harm
would be interference with the complainant’s expressive interest. The
proportionality analysis will take into account the nature and purpose of the
expression, and weigh its value against the purpose of the infringing
measure.>s  In JTI-Macdonald, the infringement was held to be
proportional to the objective since there were clear benefits from the
warning labels whereas the “detriments to the manufacturers’ expressive
interest in creative packaging [were] small”.2« The Court stated that when
commercial expression was allegedly being used “for the purposes of
inducing people to engage in harmful and addictive behaviour, its value
becomes tenuous.”s However, commercial expression is generally seen
having some value, since it plays an important role in informing consumers,
and this is especially so where its purpose has a significant element of public
interest as well as profit.=»s It has been suggested that this the case for
health claims,> and the same would arguably apply to other FOP labelling
that claims to inform consumers of health benefits. A measure restricting
this type of moderately valuable expression is still likely to be seen as
proportionate to its objectives if it furthers an important public health
purpose.

To summarize, any restriction on labelling would infringe s. 2(b), and a
mandatory labelling requirement likely would as well, though this is less
certain. The government should be able to successfully defend any of the
regulatory strategies reviewed above as justified under s. 1 of the Charter.
However, poorly targeted or excessively restrictive measures could be
vulnerable at the rational connection or minimal impairment stages of the
analysis. By analogy with the tobacco legislation cases, a requirement for
unattributed information to be placed on labels or exclusivity provisions
preventing companies from supplementing prescribed labels with their own
are most likely to be seen as overly intrusive. The government should be
prepared to justify its chosen measures as being supported by the available
evidence and more effective than less restrictive alternatives.

B. International Trade Issues
Another potential barrier to regulating front-of-package labels may be
Canada’s commitments under international trade law, in particular the

223 See e.g. Rocket, supra note 201 at para. 30.

224 JTI-Macdonald, supra note 202 at para. 139.

225 Jbid. at para. 47.

226 Rocket, supra note 201 at para. 30-31.

227 McNaughton & Goodridge, supra note 214 at 536.
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WTO Agreement on Technical Barriers to Trade (TBT Agreement).228 These
obligations are designed to ensure that product regulation does not restrict
trade any more than is necessary to achieve legitimate policy objectives like
health, safety, or consumer protection. As part of this, they encourage the
harmonization of technical regulations.

The TBT Agreement is binding on all WIO members and applies to
technical regulations and standards. A “technical regulation” is defined as a
“[d]Jocument which lays down product characteristics or their related
processes and production methods ... with which compliance is mandatory.
It may also include or deal exclusively with terminology, symbols,
packaging, marking or labelling requirements as they apply to a product,
process or production method.”229 “Standards” are similar to technical
regulations except that they are not mandatory; they are subject to less
stringent obligations focusing on the process by which they are developed,
adopted and applied.23°A purely voluntary, non-exclusive labelling scheme
would fall into this category and thus not be subject to any substantive rules.
However, it is clear that any mandatory legislation regarding labelling of
food products would fall within the definition of technical regulations.
Decisions from the WTO dispute settlement process have stated that
labelling provisions are technical regulations, regardless of their content,23
and that it does not make any difference for the purposes of the application

28 Agreement on Technical Barriers to Trade, Annex 1A to the Marrakesh Agreement
Establishing the World Trade Organization, 15 April 1994, 1867 U.N.T.S. 3 [TBT
Agreement]. The General Agreement on Taritfs and Trade, 30 October 1947, 55 U.N.T.S.
187, incorporated into WTO Agreement as the General Agreement on Tariffs and Trade
1994, Annex 1A to the Marrakesh Agreement Establishing the World Trade Organization,
15 April 1994, 1867 U.N.T.S. 3, would also be applicable but the disciplines of the TBT
Agreement are more rigorous and therefore more critical to assess. Similar issues could
also arise under Part 3 of the North American Free Trade Agreement, 27 December 1992,
32 I.L.M. 289 [NAFTA], but since the NAFTA provisions on this point are generally
similar to those in the TBT Agreement, this discussion focuses on the latter to give an
indication of the issues that are likely to arise.

229 TBT Agreement, ibid., annex 1, para. 1.1

230 Jbid., art. 4. Both technical regulations and standards are subject to obligations with
respect to the manner in which compliance with them is assessed (arts. 5-8) and the
provision of information and assistance to other states (art. 10).

231 European Communities — Trade Description of Sardines (Complaint by Peru) (2002),
WTO Doc. WT/DS231/AB/R at paras. 189-192 (Appellate Body Report) [EC — Sardines];
European Communities — Protection of Trademarks and Geographical Indications for
Agricultural Products and Foodstuffs (Complaint by Australia) (2005) WTO Doc.
WT/DS290/R at paras. 7.449-7.450 (Panel Report) [EC — Trademarks and Geographical
Indications].
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of this Agreement whether the regulation is presented in positive or negative
terms (i.e., a requirement or a prohibition).232

Member states must comply with a set of requirements regarding both
the content of technical regulations and the processes used to develop,
monitor, and enforce them. The first substantive requirement is that of non-
discrimination: technical regulations must give equally favourable
treatment to imported and domestic products, and to products of all
member states.233 Governments must ensure that technical regulations are
not “prepared, adopted or applied with a view to or with the effect of
creating unnecessary obstacles to international trade” and are not “more
trade-restrictive than necessary to fulfil a legitimate objective, taking into
account the risks non-fulfilment would create.”234 The TBT Agreement
encourages international harmonization of technical regulations through
two key provisions. First, Article 2.4 provides that where relevant
international standards exist, members must use them as “a basis for” their
technical regulations unless they would be ineffective or inappropriate.
Second, Article 2.5 creates a rebuttable presumption that where technical
regulations are “in accordance with” international standards, they do not
“create an unnecessary obstacle to international trade” (i.e. they are
consistent with Article 2.2).

A number of issues relating to food labelling have been raised under the
TBT Agreement. The two major disputes decided under this Agreement to
date have involved food labelling: the EC — Sardines case, dealing with the
names used on sardine labels, and the EC — Trademarks and Geographical
Indications case, dealing with labelling countries of origin on agricultural
and food products.235 In meetings of the Committee on Technical Barriers
to Trade (TBT Committee), which oversees the Agreement, numerous issues
regarding food labelling have also been discussed. The TBT Committee
provides a forum for member states to discuss issues and raise concerns
about proposed regulations of other members.23¢ In recent meetings of the
Committee, the United States has taken issue with proposed regulations by

232 European Communities — Measures Affecting Asbetos and Asbetos-Containing Products
(Complaint by Canada) (2001), WTO Doc. WT/DS135/AB/R at para. 69 (Appellate Body
Report) [EC — Asbestos].

233 TBT Agreement, supra note 228, art. 2.1.
234 JIbid., art. 2.2.

235 EC — Sardines, supra note 231; EC — Trademarks and Geographical Indications, supra
note 231.

236 According to art. 2.9 of the TBT Agreement, supra note 228, members are required to
notify each other of technical regulations that may have a signiticant effect on trade if the
regulations are not in accordance with international standards or no relevant
international standards exist; they are also required to provide further information upon
request and receive and consider comments from other members.
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Thailand regarding the labelling of snack foods. In 2006, Thailand proposed
to require snack foods (e.g. potato chips or biscuits) to carry special labels
advising that “Children Should Take Less” and including traffic light
symbols for energy, sugar, fat and sodium.237 The proposal was amended in
2007 to remove the traffic light symbol component and change the message
(“Should consume less, and exercise for better health”), apparently in
response to pressure from the United States and other trading partners.238
At the March 2007 meeting of the TBT Committee, the United States
requested clarification of the criteria used to identify foods to which the
requirement would apply, and the scientific basis for the ranges used to
designate low, medium, and high levels for the colour grades. It also
expressed concern that the traffic light labels could mislead consumers, in
particular that a food carrying the label “would be ‘demonized” whereas this
food could be part of a healthy diet if eaten in moderation.”239 In November
2007, the United States continued to express concerns about the proposed
snack food labels, despite the fact that the proposal had been modified to
remove the traffic light colours. It argued that the regulation would not be
an effective way of promoting a healthy lifestyle, and continued to question
the criteria used to identify foods subject to the labelling requirement.240

This experience indicates that Canada should be prepared for some
resistance from its trading partners, and in particular the United States, if it
moves ahead with a new FOP labelling regulation before other jurisdictions.
It is therefore important to assess whether a proposed regulation could
withstand a challenge under the TBT Agreement. Assuming that any
labelling requirement would be applied uniformly to domestic products and
to imports from any country of origin, the non-discrimination obligation
does not appear to be an issue. More likely arguments are that a regulation
prescribing or restricting FOP labels is not based on international
standards, and that it is more trade restrictive than necessary to accomplish
its objectives.

237~ WTO, Committee on Technical Barriers to Trade, Notification, WTO Doc.
G/TBT/N/THA/215 (2006), online: WTO
<http://docsonline.wto.org/gen_home.asp?language=18&_=1>.

238 U.S., United States Trade Representative, 2008 National Trade Estimate Report on
Foreign Trade (2008) at 546, online:
<http://www.ustr.gov/Document_Library/Reports_Publications/2008/2008 NTE Rep
ort/Section_Index.html?ht=>.

239~ WTO, Committee on Technical Barriers to Trade, Minutes of the Meeting (held on 21
March 2007), WTO Doc. G/TBT/M/ 41, at para. 14, online: WTO
<http://docsonline.wto.org/gen_home.asp?language=1&_=1>.

2490 WTO, Committee on Technical Barriers to Trade, Minutes of the Meeting (held on 9
November 2007), WTO Doc. G/TBT/M/43, at paras. 76-77, online: WTO
<http://docsonline.wto.org/gen_home.asp?language=1&_=1>.
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For the purpose of food labelling, the most relevant international
standards would be those of the Codex Alimentarius Commission (Codex), a
joint Food and Agriculture Organization (FAO) and World Health
Organization (WHO) body responsible for developing food standards. The
Codex General Standard for the Labelling of Prepackaged Foods contains
general requirements such as the name of the food, a list of ingredients, and
the country of origin;24t it also proscribes food labelling that is “false,
misleading or deceptive or is likely to create an erroneous impression
regarding its character in any respect.”242This standard is supplemented by
the Guidelines on Nutrition Labelling.243 According to these Guidelines,
nutrient declarations (such as the nutrition facts panel) should be voluntary
unless a nutrition claim is made.244 The Guidelines do not directly address
FOP labelling, but do state that “supplementary nutrition information”
should be optional and should be used in addition to rather than in place of
the nutrient declaration, except for populations with low rates of literacy or
knowledge of nutrition, where the use of symbols or colours without the
nutrient declaration might be appropriate.245 By requiring mandatory
nutrition labelling Canada (among others) is already exceeding the Codex
Guidelines; making FOP labels mandatory as a supplement to the nutrition
information panels would also go beyond what is currently recommended.
The Guidelines are presently under review, with proposed changes under
consideration including making nutrient declarations mandatory.246
However, any amendments may be years away, and there does not seem to
be any consensus favouring mandatory or even standardized FOP labels.247

A departure from the Codex Guidelines may make it difficult for Canada
to defend a FOP labelling regulation if it is challenged on the grounds that it
is not based on relevant international standards and that it is more trade-
restrictive than necessary. On the first point, there is a threshold question as
to whether the Guidelines have the status of an international standard for
the purposes of the TBT Agreement. Codex adopts both “standards” and

24t Codex Alimentarius Commission, General Standard for the Labelling of Prepackaged
Foods, Codex Stan 1-1985, Rev. 1-1991, (1991) at ss. 4.2-4.8, online: FAQ
<ftp://ftp.fao.org/docrep/fao/005/y2770E/y2770E00.pdf>.

242 Jbid. at s. 3.1.

243 Codex Alimentarius Commission, Guidelines on Nutrition Labelling, CAC/GL 2-1985,
Rev. 1-1993, (1993), online: FAO
ftp://ftp.fao.org/docrep/tao/005/y2770E/y2770E00.pdf.

244 Jbid. at s. 3.1.
245 Jbid. at s. 4.2.

246 Codex Alimentarius Commission, Codex Committee on Food Labelling, “Matters Referred
by the FAO and WHO: Implementation of the WHO Global Strategy on Diet, Physical
Activity and Health” Codex Doc. CX/FL 08/36/3 36th Sess., (2008).

27 Ibid. at 7.
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“guidelines”, and at present the legal distinction between them, if any, is
unclear.248  Assuming that the Guidelines are a relevant international
standard, Canada is required under Article 2.4 to use it as the basis for its
technical regulations. This has been interpreted as meaning that there must
be a “strong and very close relationship” between the international standard
and the regulation, and that the standard must be used as the fundamental
principle underlying the regulation.24¢ Canada could argue that the same
principles and objectives (consumer protection and public health) underlie
the Codex Guidelines and its regulation. However, WTO jurisprudence has
also made clear that where a domestic regulation actually contradicts the
content of an international standard, it cannot be said to be based on that
standard.2se If Canadian regulations prescribe a mandatory FOP label while
the Codex Guidelines state that any supplementary nutrition information
should be optional, this may be found to violate the Article 2.4 obligation.25

Article 2.4 provides an exception whereby members are not required to
use relevant international standards as the basis for domestic regulations
where those standards would be “ineffective or inappropriate” to fulfill
legitimate objectives. Examples given include where international standards
are ineffective or inappropriate due to “fundamental climactic or geographic
... or technological factors.” It is unlikely that Canada could point to any
such factors to argue that the Codex Guidelines on Nutrition Labelling
would not be effective or appropriate; it could, however, use evidence
regarding nutrition labelling, FOP labelling, and their potential impact to
challenge the effectiveness of the Guidelines in addressing the serious public
health objectives of preventing obesity and diet-related disease. The fact
that the member complaining about its regulation would bear the burden of

248 This issue is under consideration by the Codex Committee on General Principles, but has
yet to be resolved: Joint FAO/WHO Food Standards Programme, Codex Alimentarius
Commission, Report of the Twenty-fourth Session of the Codex Committee on General
Principles, ALINORM 07/30/33 30t Sess, (2007) at Appendix XII. The committee
overseeing the Agreement on Sanitary and Phytosanitary Measures, Agreement on the
Application of Sanitary and Phyosanitary Measures, Annex 1A to the Marrakesh
Agreement Establishing the World Trade Organization, 15 April 1994, 1867 UN.T.S. 3
[SPS Agreement], which contains similar language, has apparently taken the position that
there is no difference between standards, guidelines, and recommendations for the
purpose of that agreement: Joint FAO/WHO Food Standards Programme, Codex
Alimentarius Commission, Report of the Thirteenth Session of the Codex Committee on
General Principles, ALINORM 99/33, 32nd Sess., (1998) at para. 50.

29 EC — Sardines, supra note 231 at paras. 240-45. See also EC — Measures Concerning
Meat and Meat Products (Hormones) (Complaint by the United States and Canada)
(1998), WTO Doc. WT/DS26/AB/R, WT/DS48/AB/R at paras. 163-166 (Appellate Body
Report) interpreting similar language in the SPS Agreement, ibid.

250 EC — Sardines, supra note 231 at para. 250-58.

251 Tt should be noted that WTO dispute resolution panels are not bound by the
interpretations and positions of panels in previous cases, though these will clearly have
persuasive value.



Food Labelling 131

showing that the Guidelines are appropriate could work in Canada’s favour
on this point,2s2 but if Canada plans to argue that the position taken in the
Codex Guidelines was not sufficient to address the problem of consumers
being confused or misled by industry FOP labelling schemes, it should be
able to bring forward some evidence regarding consumer understanding
and behaviour.253

Even if the measure were accepted as being based on international
standards, it is unlikely that it would be considered to be in conformity with
an international standard so as to benefit from the presumption that is a
least trade-restrictive measure under Article 2.5. There is no real question
that the public health and consumer protection objectives of FOP labelling
regulations would be considered legitimate objectives for the purposes of
the TBT Agreement. Examples of legitimate objectives listed in the
Agreement itself include both “the prevention of deceptive practices” and
protection of human health and safety.2s4 The more difficult question is
whether the measure would be considered more trade-restrictive than
necessary to achieve its objectives. Other countries could argue that the
need to place a special FOP label on food products destined for the
Canadian market acts as a barrier to trade, and that the labelling regulation
is not really necessary because there are other means available to encourage
healthier diets. Jurisprudence interpreting other WTO agreements has held
that a measure is necessary if it contributes to an important objective and
there is no less trade-restrictive measure reasonably available that would
achieve the same objective effectively.255 Therefore it could be argued, for
example, that the status quo position or a voluntary standard for FOP labels
would be equally effective, with a lesser impact on trade. Moving up the
ladder of increasingly stringent regulatory approaches, regulating the
criteria for FOP labels would be easier to justify than mandatory or exclusive

252 EC — Sardines, supra note 231 at para. 275. See Michael Ming Du, “Domestic Regulatory
Autonomy under the TBT Agreement: From Non-discrimination to Harmonization”
(2007) 6:2 Chinese Journal of International Law 269 at 296; Jan McDonald, “Domestic
Regulation, International Standards, and Technical Barriers to Trade” (2005) 4:2 World
Trade Review 249 at 263.

253 An analogy could be drawn with the EC — Sardines case, supra note 231, in which the EC
attempted to make an argument regarding misleading labelling, in the absence of any
evidence of consumer expectations: see McDonald, ibid. at 265.

254 TBT Agreement, supra note 228, art. 2.2.

255 See e.g. Korea — Measures Affecting Imports of Fresh,Chilled and Frozen Beef (Complaint
by Australia and the United States) (2000), WTO Doc. WT/DS161/AB/R,
WT/DS169/AB/R at paras. 159-162 (Appellate Body Report); EC — Asbestos, supra note
232 at paras. 170-74; United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services (Complaint by Antigua) (2005), WTO Doc.
WT/DS285/AB/R at paras. 304-311(Appellate Body Report); Australia — Measures
Affecting Importation of Salmon (Complaint by Canada) (1998), WTO Doc.
WT/DS18/AB/R at para. 194 (Appellate Body Report).
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labelling schemes, which are most vulnerable to an argument that they are
unnecessarily trade-restrictive.

As the global consensus, as reflected in the Codex Guidelines, continues
to evolve in favour of mandatory nutrition labelling and greater use of
labelling regulations for public health purposes, it will become easier for
states to implement more extensive labelling schemes. As is always the case,
states that take the lead in developing new regulatory approaches will bear
the burden of defending measures that depart from the status quo. If the
evidence in favour of FOP labelling regulation is sufficiently strong to justify
a policy change at the domestic level and to survive a Charter challenge,
however, Canada should also be able to defend its position internationally.
Therefore, while there is some risk of a trade dispute if a new regulation is
developed, this need not deter the government from acting, but should
merely provide an additional incentive to scrutinize carefully the evidence
supporting any action that is taken.

VI. CONCLUSION

The controversy surrounding FOP labelling schemes reflects the complexity
of the regulatory options and the range of interests that are at stake. In an
area where simplicity seems the key to effective communication, choosing
the policy that best achieves public health objective while minimizing costs
is anything but simple. At a minimum, there seems to be sufficient
justification to abandon the status quo position and begin imposing some
basic criteria for FOP labelling schemes that purport to signal healthier
products. The status quo position is not adequate to address the range of
concerns that have been raised in response to the proliferation of competing
labelling schemes. Prescribing minimum core criteria would give consumers
some confidence in the validity of those schemes. In order to ensure
congsistency in labelling, however, it will be necessary to take additional
steps and introduce either an exclusive voluntary scheme or a mandatory
scheme. Although such schemes are more restrictive, and therefore more
vulnerable to challenge under the Charter or international trade
agreements, they can more fully achieve the objectives of consistency,
credibility, and validity. It seems, therefore, that a good case can be made
for introducing more extensive regulation, though it would be helpful to
have better evidence to support this initiative. In particular, we should seek
to determine the extent and significance of the confusion that is believed to
exist among Canadian consumers who are confronted with an array of
different symbols and claims.

The choice of criteria and format for any proposed labelling scheme will
also require careful consideration. Given the difficulty of defining a healthy
diet for individuals, let alone at the population level, getting consensus on
criteria that are appropriate to use for a national FOP labelling scheme is
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bound to be challenging. It is also quite clear that there is no single ideal
format for FOP labels, though Canada can take advantage of consumer
testing and analysis undertaken elsewhere to narrow the field. On the basis
of this research, a simple positive symbol or some type of profiling scheme
seems most promising. Profiling offers some advantages but further effort
will be required to determine the format that best balances simplicity and
transparency and complements our nutrition facts panels. It will be
essential to collect evidence on this issue that is specific to the Canadian
context, since studies conducted with different populations in different
regulatory environments may not be fully applicable.

Whatever approach is taken to FOP labelling, it is also important to
keep this issue in perspective and consider how it fits into our overall
approach to obesity and diet-related health conditions. These complex
problems demand long-term, multifaceted solutions, requiring us to make
judicious use of our time, energy, and resources. In order to be most
effective, any labelling scheme will need to be accompanied by extensive
public awareness and education campaigns, so we must be prepared to
invest in these. We should also not abandon efforts to make mandatory
nutrition information labels more effective, for example by regulating
portion sizes or adopting a dual column format. Reforms to labelling laws
must be part of a coordinated strategy to address the range of barriers to
healthy eating. Unrestricted advertising may undermine the effectiveness of
a new labelling scheme, and encouraging healthier choices through labelling
will be useless if those choices are beyond the means of many individuals
who are most at risk. Food labelling, even at its most effective, can have only
a limited impact, and must be part of a systematic effort to facilitate
healthier eating and more active lifestyles for all Canadians.






