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D. The Discretionary Process in the “Three-Strikes” Reform
The discretionary process' that continues to exist under the new law might
function to limit any Charter violations under section 1 of the Charter. '

The Supreme Court of Canada has held that violations of section 7 of the
Charter can be justified only in circumstances arising out of “exceptional
conditions, such as natural disasters, the outbreak of war, epidemics, and the
like.”'®” While rates of serious crimes have increased somewhat from years past,
the increase is a small one by any account and crime levels have not reached
epidemic proportions by any reasonable standard.®

Even with that consideration in mind, however, the discretionary safeguards
could mitigate a section 7 violation. Since the Crown retains full discretion
under the new law to submit a DO application, it could conclude that the pursuit
of a sentence for the third underlying offence would best serve the interests of
justice. This decision would forestall the possibility that the “three-strikes” reverse
onus would become operational. Moreover, a Crown retains discretion to decide
whether to make an application for either a DO or a LTO proceeding. Thus, even
in a situation where an offender would have committed three “primary designated
offences,” if the expert assessment would adduce evidence that indicates that a
LTO proceeding would be the most appropriate avenue to pursue in the

185 Bill C2, supra note 4 at cl. 42(4).

18 Section 1 of the Charter states that “[tlhe Canadian Charter of Rights and Freedoms guarantees the

rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can
be demonstrably justified in a free and democratic society.”

187 Motor Vehicle Act, supra note 118 at para. 103. See also Heywood, supra note 151.

% The national crime rate increased during the 1960s, 70s, and 80s, peaking in 1991. Crime rates

then fell throughout the rest of the 1990s, dropping by about 30%, stabilizing somewhat in the
early 2000s. The most recent crime statistics released by Statistics Canada in 2007 noted that
the overall crime rate dropped 3% in 2006, on the heels of a 5% drop in 2005, with an overall
rate decrease in each province and territory. While this drop can be attributed to declines in
nonwiolent crimes and a drop in the homicide rate of 10% (following increases in the two
previous years), national increases were seen in other serious violent crimes, similar to 2005.
Attempted murders were up 3% from 2005 levels, aggravated assaults up 5%, assaults with a
weapon or causing bodily harm up 4%, robberies up 6% (although robberies have been generally
declining since the early 1990s) and kidnappings/forcible confinement up 12% (although rates
of abductions of children and youth have been decreasing over the past 15 years). The sexual
assault rate, however, dropped 7%, continuing a general decline since the early 1990s, making it
the lowest rate in over 20 years. See Warren Silver, Juristat, Canadian Centre for Justice Statistics,
Crime Statistics in Canada, 2006, vol. 27, no. 5, (Ottawa: Minister of Industry, 2007), online:
Statistics Canada <http://www.statcan.ca/english/freepub/85-002-XI1E/85002-
XIE2007005.htm>.
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circumstances, the prosecution would be able to exercise that option under the
new law.!®

Nonetheless, given the ease with which an offender could be declared a DO
under the “threestrikes” law, the Crown might be tempted to initiate a DO
proceeding even in the presence of lukewarm evidence. Thus, the “threestrikes”
provision could create the foundation where DO proceedings could proceed even
“if there was the barest prima facie case.”® More importantly, however, an
offender might not be able to successfully rebut the “three-strikes” presumption,
but a court may nonetheless decide as a discretionary matter that an
indeterminate sentence would not be warranted. An offender would nevertheless
still be labeled as “dangerous” since a court could only impose a lesser sentence,
not a lesser label, once the statutory criteria have been met. If one accepts the
notion that an offender who receives a LTSO would in substance be best
classified as a LTO, this labeling restriction would prevent a court from rectifying
the arbitrariness of presuming a non-dangerous offender dangerous. On the
other hand, if very favourable expert evidence for the offender is adduced, such
evidence would provide a strong foundation for the accused to successfully
dispose of the “three-strikes” burden.

It is an open question, however, if the arbitrary distinction made between the
two categories of DOs could be convincingly defended. In one “stream,” a class of
offenders would be required to disprove its dangerousness if three “primary
designated offences” were committed. In the other “stream,” the Crown would
have to prove dangerousness if less than three “primary designated offences” were
committed. The absence of an emergency situation that would justify this
arbitrary distribution of the burden of proof is not effectively counterbalanced by
the discretionary provision.

Additionally, in the past when the Supreme Court of Canada has upheld
reverse onus clauses under section 1 of the Charter, it has done so either because
the burden was justified on compelling public policy grounds, or because the
burden was not particularly onerous. The Court in R. v. Keegstra,"" for example,
upheld a reverse-onus provision in the hate propaganda offence in the Criminal
Code," which permitted an accused to use the defence that the statements made

8 The Court in Lyons, supra note 9 held that the current DO law does result in an arbitrary

indeterminate detention because it would be the absence of discretion which would, in many
cases, render arbitrary the law's application. The absence of any discretion would necessarily
require the Crown to always proceed if there was the barest prima facie case. See para. 64.

% Ibid. The “threestrikes” law could also be under-inclusive in its application. It is possible that

Crown attorneys could become over reliant on the “threestrikes” law and neglect to seek DO
designations for first or second offenders.

Y1 [1990] 3 S.C.R. 697 [Keegstra]. See Hogg, supra note 113 at 46-16 to 48-18.3.

2 Section 319(2) states that:
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were true, but which required an accused to prove that the statements were true.
The Court held that there was a rational connection between the objectives
advanced and the impugned provision because:
[t]he reverse onus...represents the only way in which the defence can be offered while still
enabling Parliament to prohibit effectively hate-promoting expression through criminal
legislation; to require that the state prove beyond a reasonable doubt the falsity of a
statement would excuse much of the harmful expressive activity caught by s. 319(2) [of the
Criminal Code) despite minimal proof as to its worth, '**

The “threestrikes” reverse-onus is not analogous to this situation. If the
objective of the DO designation is to protect the public from Canada’s most
dangerous criminals, putting the onus on an offender to demonstrate why the
designation should not be applied does little if anything to advance this objective.
Arguably, it is the availability of a more serious outcome, that is, the DO
designation, rather than the placement of the onus on the offender to escape that
outcome, that serves this objective.'*

Secondly, reverse onus burdens that imposed a mere evidentiary burden on
the accused, i.e. those that required an offender to point to the existence of some
evidence that could raise a reasonable doubt about the presumed fact, have been
upheld under section 1 of the Charter because courts have held that the
presumption could be rebutted with relative ease.” By contrast, the “three-
strikes” burden is a significant burden of persuasion.

Finally, as noted earlier, the disproportionate effect of the law under section
12 of the Charter could be rendered immaterial since a court would be given the
discretion review the imposition of an indeterminate detention. Nonetheless, the
reform considerably distorts the goal of the DO regime, which is to identify only
the most dangerous individuals who interact with the criminal justice system.

[elvery one who, by communicating statements, other than in private conversation, willfully
promotes hatred against any identifiable group is guilty of
(a) an indictable offence and is liable to imprisonment for a term not exceeding two years;
or
(b) an offence punishable on summary conviction.
Under s. 319(3)(a):
[nJo person shall be convicted of an offence under subsection (2)...if he establishes that the
statements communicated were true. (emphasis added)

193 Keegstra, supra note 191 at para. 151.

% D.B. Ont, supra note 128 at para. 86. Incidentally, since the s.1 justificatory analysis is largely an

inquiry into the proportionality of the law, many of the consideration discussed under the s. 12
analysis above will also figure into the s.1 discussion. Namely, the fact that the “three-strikes”
law would be overbroad in its application would mitigate any chances that a court would find a
rational connection between the objective of the dangerous offender designation and the “three-
strikes” law.

195 See Downey, supra note 113.
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Indeed, many offenders who are not dangerous could be subject to the
presumption and many would then be put through the daunting task of having to
disprove their dangerousness. This point is a strong basis which could offset the
cushioning impact of a court’s residual discretion. Since a “threestrikes” offender
would be left with a DO label even if a court would impose a lesser sentence, that
aspect of the “treatment” of the “threestrikes” presumption could not be
corrected.

V. RATIONAL PUNISHMENT AND “THREE-STRIKES”

The preceding analysis demonstrates that the “threestrikes” reform raises some
contentious Charter issues. There are other reasons, however, to believe that the
reform would be not only an ineffective, but an unnecessary measure.

A. Deterrence and “Three-Strikes”
It is a dubious contention that the “three-strikes” law would act as a deterrent.
The internal logic of the current DO regime suggests that general deterrence is
not a goal of its operation. The DO regime imposes indeterminate sentences on
offenders because their pattern of criminal behaviour is unmanageable. It is thus
questionable how the reform would entice potentially dangerous criminals to
modify their conduct since dangerousness is implicitly considered to be an
immutable characteristic. Indeed, “it would be odd if increased penalties for
repeat offences should deter just those offenders who make a career of [serious]
crime and who have ignored the already severe punishments for their prior
convictions.”* Indeterminate detention is effectively a last resort sentencing
mechanism.  The recourse to that extreme sentencing measure all but
acknowledges the near futility of rehabilitating an offender.

In the United States, “threestrikes” laws have produced very little changes in
crime rates.'”” Studies have shown that approximately “half of the United States

196 Markus Dirk Bubber, “Recidivist Statutes as Arrational Punishment” (1995) 43 Buff. L. Rev. 689
at 707.

97 Makin, supra note 112. Insofar as “threestrikes” laws can be characterized as a mandatory

sentence, studies have shown that mandatory sentences have not conclusively been found to
lower crime rates. See Dale Parent, et al., Key Legislative Issues in Criminal Justice: Mandatory
Sentencing, (Washington, D.C.: U.S. Department of Justice, 1997), online: National Criminal
Justice Reference Service <http://www.ncjrs.gov/wxtfiles/161839.oxt>; Department of Justice
Canada, Mandatory Sentences of Imprisonment in Common Law Jurisdictions: Some Representative
Models, (Ottawa: Department of Justice Canada, 2005), online: Department of Justice Canada
<http://www.canada.justice.gc.ca/en/ps/rs/rep/2005/r105-10/index.html>; Thomas Gabor &
Nicole Crutcher, Mandatory Minimum Penalties: Their Effects on Crime, Sentencing Disparities, and
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jurisdictions that embraced threestrike laws over the past decade saw a decrease
in crime rates, but the other half saw an increase.”'”® One study conducted by the
Washington, D.C. based Justice Policy Institute found that in the states of
“Florida and Georgia, whose [three-Jstrikes laws are targeted exclusively at people
convicted of violent offences, [there was] a smaller decline in violent crime rates
than their non-threestrike[s] neighbour Alabama.”” Additionally, Alabama’s
drop in violent crime (42.9%) was higher than the decline in Florida (35.9%) or
Georgia (36.6%) since the latter states inaugurated their threestrikes law in the
late 1990s.”® These statistics lend support to the argument that “the fluctuations
[may] have no connection to the laws.””!

B. Entrenching a Fear Based Community Protection Model

1. The Necessity of “Three-Strikes”

The “threestrikes” reform is an unsophisticated form of punishment which is
meted out under the CPM. The government has affirmed that the law will help
protect Canadians from the most dangerous and violent sexual predators in the
country, and the arbitrariness analysis confirms that the legislature appears to
have tweaked the DO regime to deal more harshly with some sexual offenders.
While Parliament’s responsibility to enact laws which protect the public from
dangerous criminals is an important one and is not in question, the government
has failed to demonstrate how the “threestrikes” reform could more precisely
identify all of Canada’s most dangerous offenders.  According to the
government’s own estimation, the DO designation “reflect[s] [one of] the most
severe sentences available in Canadian law.”*® In light of the gravity of the
punishment that accompanies a DO designation, “there is no need to be
indiscriminate™ in seeking such a label. It behooves the state to demonstrably
prove why an offender should have his liberty removed indefinitely. While it is

Justice System Expenditures, (Ottawa: Department of Justice Canada, 2005) online: Department of
Justice Canada <http://www.justice.gc.ca/en/ps/rs/rep/2002/rr2002-1a.pdf>.

% Makin, supra note 112. See generally Linda S. Beres & Thomas D. Griffith, “Do Three Strikes
Laws Make Sense? An Analysis of California’s Attorney’s General Report,” (1998) 32 Loy L.A.
L. Rev. 101; Infra, Lotke note 199.

% Eric Lotke, et al, 3 Strikes & You're Out (Washington, D.C.: Judicial Policy Institute, 2004),
online: Judicial Policy Institute <http://www.justicepolicy.org/article.php’list=type&type=102>,
at 9 [Lotke].

20 Ibid,

!t Makin, supra note 112

©2  Department of Justice Canada, supra note 1.

23 Smith, supra note 163 at para. 72.
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true that only a small number of offenders are being declared dangerous each year
because it is very challenging for the Crown to prove dangerousness, one might
reasonably question if it is logical to conclude from the low incidence of
successful DO applications whether a new law that would operate with the
purpose to increase the number of DOs is in fact required.” The “threestrikes”
burden effectively trivializes the highly exceptional nature of a DO label and the
unusually severe punishment that accompanies it.

Indeed, the “three-strikes” reform is arguably an unnecessary measure given
the current array of legal tools available to the courts and to law enforcement
officials to manage serious, high-risk offenders.

The LTO designation, for instance, was created in recognition of the fact that
some sexual offenders could be best controlled in the community after completing
their initial period of incarceration for the offence for which they were convicted.
There are compelling reasons that suggest the LTO provisions will continue to be
an appropriate tool for controlling “less than dangerous” offenders.

The central problem with the “threestrikes” presumption is that it targets a
large group of offenders for a DO designation without referring to the context in
which the offenders committed their crimes. The presumption dodges the
careful, nuanced attention that is ordinarily paid to an individual offender’s
criminal history in a DO hearing. It is entirely possible that in some
circumstances the Crown could successfully demonstrate that an offender who
has committed three “primary designated offence” deserves a DO designation.
The presumption that makes this circumstance a rebuttable fact, however, is not
grounded on a firm empirical footing.

One Canadian study, for instance, which compared statistically similar
Canadian offenders to offenders captured by California’s “threestrikes” law (high-
risk violent and sexual offenders) found that 31% of the Canadian offenders did
not go on to commit a fourth offence.” The “threestrikes” law could therefore
create the situation where a high number of false positives could arise in the
system. Instead of considering some sexual offenders as unmanageable lifelong
threats, society would be better served by legislation and policies that consider the
cost/benefit break point after which resources spent prosecuting lower-risk violent
and sexual offenders under the “threestrikes” presumption would be better re-
directed toward the management of these high-risk non-dangerous offenders and
toward crime prevention and victim services.”

% Grant, supra note 13 at 350.

25 Grant N. Burt, et al, “Three Strikes and You’re Out: An Investigation of False Positive Rates

Using a Canadian Sample,” (2000) 64 Federal Probation 3.

26 Andrew ). R. Harris & R. Karl Hanson, Sex Offender Recidivism: a Simple Question (Ottawa: Public
Safety and Emergency Preparedness Canada, 2003-2004) at 12.
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While there is limited statistical data that compares the DO and LTO
population, results from a 2002 study conducted by the Correctional Research
Service of Canada illustrates the fact that the LTO provisions operate with the
goal of managing a subset offenders who do not pose an intractably dangerous
threat to public safety.” The study found that DOs are at a 98% risk to re-
offend, LTOs are at a 90% risk to re-offend and the general prison population is
at 59% to reoffend. While 90% is still a very high figure, it is statistically
significant and is “expected as the purpose of the DO and LTO legislation is to
differentiate between those offenders who are at greater risk of re-offending from
those who are less likely.”®® While the study found that LTOs are more likely to
offend against children, DOs were most likely to cause the highest degree of
physical and psychological harm to their victims. This differentiation indicates
that the regime is being used exactly as intended, by targeting only the most
dangerous and high-risk offenders for the DO designation.

The government appears to be hinting that it considers some sex and violent
offenders as unexceptionally “dangerous.” It is trite to state that the general
public does not sympathize with sex or violent offenders. The harm they cause to
their victims is an intense violation of one’s physical and psychological integrity
that takes years or even a lifetime from which to recover. Nonetheless, on an
objective analysis, many sex and violent offenders may not qualify for a DO label
and the indeterminate detention which would accompany it.

As noted earlier, peace bonds provide authorities with the means to restrict
the behaviour, conduct or movement of an individual if there is a reasonable fear
that an offence will be committed. Bill C-2 extends the period of a peace bond in
relation to a sexual offence against a person under the age of 14 years and peace
bonds in relation to a SPIO from twelve months to two years.?® It also gives
courts the ability to severely curtail the freedom of movement of the targeted
individuals much more than they are presently able to and also give them the
authority to place the individual in a treatment programme.™®

Peace bonds, however, have come under criticism for at times placing
unrealistic conditions on individuals and the amendments would likely invite a
similar response.’™ While these difficulties may be inevitable, the orders
nonetheless serve as a far more reasonable alternative to using the “three-strikes”
DO presumption to judicially manage a very broad class of high-risk offenders.

¥ Trevethan, supra note 82.

0 Ibid.
¥ Bill C2, supra note 4 at cl. 5 and 6.
0 Ibid.

M Gee John Howard Society, supra note 11 and P. Neuman, “Peace Bonds Preventive Justice or

Preventing Justice!” (1994) 3 Dal. ]. Leg. Stud. 189.
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Peace bonds respond more proportionally to a high-risk threat posed by an
offender, are much less invasive and expensive than imprisonment, and the use of
the DO or LTO designation is not precluded if the control measures fail.
Moreover, failure of the offender to abide by the conditions in a peace bond, or
those in a LTSO, would only bolster empirical support for a future case that a DO
is truly warranted in the circumstances.

2. “Three-Strikes” as a Reactionary Form of Punishment

At its base, the “three-strikes” law is a reform which appeals to certain segments of
the population who view high-risk offenders “as [being] beyond redemption - as
‘three strike’ losers.””"? One might argue that the legislature hopes to capitalize on
the feelings of a frightened public, who view sexual and violent offenders as
running amok and posing a pervasive threat to its safety, despite the existence of
ample statistical evidence to the contrary.?® To the extent that such laws appeal
to the merciless feelings of “a fearful public or a cynical legislature,”™"* they violate
a fundamental principle in Canadian criminal law that sentences may be
retributive, but not vengeful in their purpose. The Supreme Court of Canada in
R. v. M.(C.A.) commented that:

[r]etribution is an accepted, and indeed important, principle of sentencing in our criminal
law. As an objective of sentencing, it represents nothing less than the hallowed principle
that criminal punishment...should...be imposed to sanction the moral culpability of the
offender. Retribution represents an important unifying principle of our penal law by

offering an essential conceptual link between the attribution of criminal liability and the

imposition of criminal sanctions.?"®

In that respect, the Court noted that there is an important difference between the
concepts of retribution and vengeance, with the former sometimes being confused
for the latter.

The Court noted that “[vlengeance...represents an uncalibrated act of harm
upon another, frequently motivated by emotion and anger, as a reprisal for harm
inflicted upon oneself [or another] by that person.” Retribution, on the other

hand:

M2 Ray Surette, “News from Nowhere, Policy to Follow: Media and the Social Construction of

‘Three Strikes and You’re Out,”” in David Shichor & Dale K. Sechrest, eds., Three Strikes and
You're Out: Vengeance as Public Policy, (Thousand Qaks, California: SAGE Publications, 1996) at
179 [Shichor]. See also Anthony N. Doob, “The political attractiveness of mandatory minimum
sentences” (2001) 39 Osgoode Hall L.J. 287.

213 Gee note 188, above.

M Malcolm M. Feely & Sam Kamin, “The Effect of ‘Three Strikes and Yo;J’re Out’ on the Courts:
Looking Back to See the Future,” in Shichor, supra note 212 at 145.

5 R v M(CA) [1996] 1 S.C.R. 500 at page 500.
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represents an objective, reasoned and measured determination of an appropriate
punishment which properly reflects the moral culpability of the offender, having regard to
the intentional risk-taking of the offender, the consequential harm caused by the offender,
and the normative character of the offender’s conduct. Furthermore, unlike vengeance,
retribution incorporates a principle of restraint; retribution requires the imposition of a
just and appropriate punishment, and nothing more.?'

To the extent that an offender’s recidivist history in itself is completely out of
proportion to the need for a DO label and an indeterminate detention, the
“three-strikes” reform is more vengeful in its purpose than it is retributive. The
effect of the “threestrikes” presumption is to capture a large category of repeat
offenders within its scope, especially sex offenders, among whom only a small
minority may actually warrant the stigma of the DO designation The
presumption therefore fails to isolate only the most exceptionally dangerous
people the law is designed to meticulously identify. The reform aims to inflict
punishment on an offender not on any logical analysis, but rather on a
reactionary and wholesale desire to appear “tough on crime.”

Retribution is also linked to the concept of denunciation of criminal
conduct.™ When denouncing criminal behaviour, however, a measure of
restraint must be employed because the law must take care to give each offender a
sentence based on “what he or she deserves.”® A “just deserts” theory of
punishment requires that an offender be punished only on the basis of his “wrong
voluntary conduct or..bad character.”?® In that respect, a “just deserts”
punishment traditionally looks to the past conduct of offenders rather than
focussing on the offender’s future predilection for causing harm.

The Supreme Court of Canada in Lyons affirmed that the DO regime was not
unconstitutional under section 12 of the Charter simply because the regime is “not
entirely reactive or based on a ‘just deserts’ rationale.””" The Court affirmed that
it is not “objectionable that [an] offender's designation as dangerous or the
subsequent indeterminate sentence is based, in part, on a conclusion that the past
violent, anti—social behaviour of the offender will likely continue in the future.
Such considerations in fact play a very significant role in a rational system of
sentencing in which the respective importance of prevention, deterrence and

M8 Ibid. at para. 80.

U1 Webster, supra note 105.

U8 Section 718(a).

M Don E. Scheid, “Constructing a Theory of Punishment, Desert, and the Distribution of

Punishments” (1997), 10 Can. J.L. & Juris. 441 at 464.
20 phid.

21 Iyons, supra note 9 at para. 26.
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retribution will vary according to the nature of the crime and the circumstances of
the offender.’”
Fundamentally,
[r]etribution is a species of objectivism in ethics that asserts thac there is such a thing as
desert and that the presence of such a (real) moral quality in a person justifies punishment
of that person. What a populace may think or feel about vengeance on an offender is one

thing; whar treatment an offender deserves is another. And it is only this last notion that
is relevant to retributionjsm.”?

The “threestrikes” reform fails to comport with this aspect of Court’s holding
because it does not adequately consider the offender’s wrongdoing in its entire
context. The presumption utilises an unempirical approach in distributing
criminal punishment.

C. Aboriginal Offenders and “Three-Strikes”
It is not insignificant to note that the “three-strikes” law would disproportionately
affect Aboriginal offenders more than any other class of offenders, however
unintentional the impact might be. Aboriginal Canadians represent not only a
substantial proportion of the general prisoner population in Canada; they are also
overrepresented in the DO category.”® One analysis prepared by the Strategic
Policy Division of the Correctional Service of Canada in 2006, for instance,
concluded that “Aboriginal offenders have a higher rate of conviction for assault,
[sexual] or related offences and the [“threestrikes” law] could potentially have a
disproportionately higher impact on this group of offenders.”*

Additionally, s. 718.2(e) of the Criminal Code provides that:

all available sanctions other than imprisonment that are reasonable in the circumstances
should be considered for all offenders, with particular attention to the circumstances of
aboriginal offenders.

Placing Aboriginal offenders though the arduous procedure in which they
would have to disprove their dangerousness would only serve to aggravate the
fundamentally misbalanced position of Aboriginals in the Canadian justice
system. Insofar as the “three-strikes” reform could be regarded as a type of
mandatory sentence, the new law would prevent a court from applying the
Aboriginal Criminal Code provision until after the Aboriginal offender would have

2 bid.

2 Michael Moore, Law and Psychiatry: Rethinking the Relationship, (London: Cambridge U. Press,
1984) at 235 cited in Mark Carter, “Retributive Sentencing and the Charter: The Implications of
Sauvé v. Canada” (2006) 10 Can. Crim. L. Rev. 43 at 47.

2% See Part 11D, above.

25 Correctional Service of Canada, Platform Issues: an Analysis, Strategic Policy Division (2006)

[unpublished, obtained under a request made under the Access to Information Act] at 6.
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unsuccessfully disposed of his burden. In the circumstances of Aboriginal
offenders, it is especially important to ensure a trial judge retains discretion to
craft an appropriate sentence at each point in the sentencing process. The “three
strikes” law diminishes the ability of a court to consider the special circumstances
of Aboriginal offenders during the sentencing process by reserving his discretion
to an afterthought in the “three-strikes” hearing.

D. Alternative Measures to a “Three-Strikes” Presumption

There are important alternative measures Parliament could undertake to
strengthen the ability of the DO and LTO regime to protect Canadians from
high-risk repeat offenders, which would be far less severe and controversial than a
“three-strikes” reverse onus burden.

A new DO application cannot currently be brought if a LTO offender has
violated a condition of his LTSO, an act “which demonstrates that he [or she]
cannot be controlled in the community.””® The only way a new DO application
can be brought is if the offender commits a new SPIO.*" Bill C-2 only partially
closed this loophole. Section 753.01 empowers the Crown to petition a court to
have a previously convicted DO offender assessed for a new indeterminate period
of detention or a new LTSO if he was later convicted of a SPIO or if he breached
the terms of a LTSO. However, this provision would apply only to those DOs
who have been released into the community with or without a LTSO. This
provision is deficient because DOs are rarely released from indeterminate
detention.” Therefore, it will only apply to a very small percentage of DOs and is
unlikely to be invoked often. Crowns would still be unable to bring a DO for
LTOs who have breached the terms of their LTSO unless they committed a new
SPIO. While it is important to closely monitor released DOs, offenders who
straddle the line between the LTO and the DO provisions are no less worthy of
the law’s attention. A reform that would completely close this loophole would
send a signal to offenders that LTO designations would represent a probationary
period of sorts, the violation of which would almost certainly lead to a DO
designation. Crowns would also be provided with assurances that when they seek
a LTO designation, they would not be making an irrevocable decision to not seek
a DO designation. This type of reform would enable the justice system to provide

2 Michael Bryant, “You can run, but you cannot hide,” The Globe and Mail (6 March 2007) (QL)
[Bryant].

21 Section 763.3(1) of the Criminal Code, for instance, provides no basis on which Crowns could

seek a DO application in the breach of a condition of LTSO. It merely makes the offender guilty
of an indictable offence and liable to imprisonment for a maximum term of ten years.

8 As of April 9, 2006, only 17 DOs were released out of a total DO population of 352. See Part
11.D, above.
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a “last chance” form of sentencing for those offenders who are on the precipice of
being classified as either a DO or a LTO. A breach of a LTSO by a LTO might
also tip the weight of the evidence in favour of a DO label. Crowns be therefore
be provided with a more precise means to identify offenders who are truly
dangerous.

Parliament should also amend the Criminal Code to clearly define which
offences would always qualify as either SPIOs, in the case of DOs, and which
offences would activate the LTO provisions. Section 752(a) of the Criminal Code,
for instance, currently lists only a small number of specific sexual offences as
SPIOs. Patliament should consider including a list of non-sexual serious offences,
which could be partially drawn from the list of “designated offences” listed in Bill
C2, and list them directly in section 752. This change would provide clearer
guidelines to Crowns and judges about which offences activate the DO
provisions. Moreover, the LTO provisions should be amended to include a list of
non-sexual offences. While courts have read in non-sexual offences to the
provisions, the law should be codified for clarification.

VI. FINAL CONCLUSIONS

The CPM heavily informs the law and order debate in North America. Sexual
offenders, in particular, are nearly universally reviled.”” The central problem, of
course, is that the fear generated by reports of violent crimes, especially ones that
are sexual in nature, is usually out of proportion to the statistical reality of those
crimes.”®  Therefore, the sense of vulnerability of victimization of ordinary
individuals by violent crime is so great that all offenders, not just the exceptionally
violent ones, are ultimately considered to be highly dangerous.”

The “three-strikes” reverse-onus law is a very controversial initiative. The
government steadfastly insists that the law is constitutional and that it is also
required to deal more effectively with serious crime. Parliament’s responsibility to
protect Canadians from violent crime is not in doubt. There are, however, very
strong arguments that could be propounded that would not support the
government’s claim that this law is either a constitutional or needed response.

First, the government faces a strong Charter challenge to the law. A challenge
based on section 12 of the Charter, and especially section 11(d), would be difficult
and would likely turn to the government’s favour. A challenge based on section 7
of the Charter, however, is much more likely to be successful. It is a firmly

25 Petrunik, “Hare”, supra note 12 at 44.
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established in the case law that as a principle of fundamental justice, the Crown
must prove beyond a reasonable doubt aggravating facts that are contested during
the sentencing process when a more serious sentence is sought. The “three
strikes” law threatens to impose the most severe punishment imaginable on an
offender if he is unable to dispose of his burden. A court is unlikely to uphold
the law because there is no empirical evidence which demonstrates the current
provisions are failing to ensnare Canada’s most serious offenders. While it is
indeed difficult for the Crown to prove dangerousness, this fact does not
demonstrate that an insufficient number of offenders are in fact being declared
dangerous. Quite to the contrary, the low numbers of offenders being declared
dangerous arguably illustrates that the law is functioning well. The weight of
evidence suggests that DOs possess highly unusual, uncontrollable criminal
propensities and by any account are aberrations even within the general offender
population.

Moreover, the law also arbitrarily imposes two separate burdens of proof on
two different categories of offenders in a DO hearing. On the one hand,
offenders who commit three “primary designated offences” would be required to
disprove their dangerousness in a DO proceeding. On the other hand, the
Crown would be required to prove dangerousness for offenders who would have
committed only one or two offences. It is unclear why the public would not be
adequately protected if the burden of proof remained on the Crown in the former
scenario.

Furthermore, the DO label is a highly exceptional form of criminal
punishment and it should be imposed with restraint. The designation is designed
to target and label a very select and high-risk criminal offender. The “three-
strikes” presumption is simply too harsh a legal tool to deal with serious crime
that falls short of a “dangerousness” standard. There are more effective and
appropriate legal means to deal with “less than dangerous” serious offenders.

In essence, the “threestrikes” reverse-onus law is a measure that betrays
Charter principles and would likely do very little to protect Canadians from
violent crime any more than the current DO law already does. The “three
strikes” reform seems to bear a remarkable resemblance to Canada’s first “three-
strikes” habitual offender law. It is now coloured, however, with elements of the
“criminal sexual psychopath” law, which assumed sexual offenders were
intrinsically unmanageable. Those laws were eventually replaced with the current
DO and LTO regime because they faced many of the same criticisms and
contained similar deficiencies of the “threestrikes” reform. Like those laws, the
“threestrikes” reform indiscriminately targets a broad class of sexual and violent
offenders for indeterminate detention without requiring the Crown to provide
reasoned, empirically based proof that would indicate the offenders are in fact
“dangerous.”



