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One of the consequences of that decision was explored by the Court of Ap-
peal in Preston v. Chow.'® The litigation arose from the pregnancy and delivery
of the infant plaintiff. During the course of her pregnancy, the plaintiff's mother
engaged in unprotected sexual intercourse and she suspected, correctly, that
she had been exposed to genital herpes. This created a significant risk to her
fetus because a genital herpes infection can be contracted during the course of a
vaginal delivery. At the time of delivery the plaintiff's mother had an active
genital herpes infection and the plaintiff contracted herpes and suffered signifi-
cant brain damage.

It was alleged that during the course of her pregnancy the plaintiff's mother
had communicated her fears of possible exposure to genital herpes to her physi-
cian, a social worker and to the physician’s receptionist, all of whom had failed
to act on the information. In particular the physician had not determined if she
suffered from genital herpes and, consequently, had not prevented harm to the
fetus by recommending a Caesarean section. The social worker and the recep-
tionist allegedly had not passed on information of a possible herpes infection to
the physician.'®

In pre-trial proceedings the defendants sought to hold the mother liable to
make contribution under the Tortfeasors and Contributory Negligence Act ''° in
respect of any damages that might be awarded against them. They no doubt felt
that her irresponsible conduct had contributed to the harm and she should bear
some of the legal responsibility, though it seems unlikely that a single mother
with a seriously disabled child would be able to make any significant payment in
contribution to the award of damages even if they succeeded.

The motions judge held that the plaintiff's mother was not liable to make
contribution."! Speaking on behalf of the Court of Appeal (Huband, Kroft and
Steele JJ.A.) Steele J.A. agreed. She held that contribution under the Act de-
pended upon a finding that the contributor would be liable to the plaintiff; Dob-
son, however, categorically denied any liability of a mother to her fetus and this
attempt to make an end run around that decision was rejected. There is no sur-
prise in this decision—the words of the statute are clear. It may be unfair to im-
pose all the loss on the defendants, assuming they are ultimately held to be li-
able, but, as the motions judge observed, that “cannot be helped”."'* Moreover,
this case dealt with an unwise lifestyle choice by a pregnant woman, the very

1% (2002), 163 Man. R. (2d) 134.

1% There was some lack of clarity on the facts as to who was told what when and what the

response of each defendant was.
10 R.S.M. 1987, T90.

U1 Preston v. Chow (2001), 152 Man. R. (2d) 266.

U2 1big. a para. 17.
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conduct that the Supreme Court most ardently refused to subject to legal scru-
tiny.

D. Automobile Injuries and Medical Care

The litigation in Mitchell v. Rahman'"? (Mitchell) arose out of a motor vehicle
accident on 16 October 1996, in which the plaintiff dislocated his right acromi-
clavicular joint. The defendant physicians failed to diagnose the shoulder dislo-
cation. In their opinion the shoulder was bruised and a course of physiotherapy
was recommended. A correct diagnosis was not made until January 1997, by
which time the plaintiff had suffered a permanent shoulder disability. A medical
malpractice action was brought against the defendant physicians. The defen-
dants brought a pre-trial motion asserting that the actions in negligence against
the physicians were barred by reason of the provisions of the Manitoba Public
Insurance Corporation Act."™* The pertinent provision of the Act declares that no
action in tort is available in respect of a “bodily injury caused by an automo-
bile”.!”* Those injured by an automobile are eligible in lieu of a tort claim to no-
fault benefits under the Personal Injury Protection Plan.

The correct interpretation of the statutory language was at issue in two ear-
lier Manitoba cases; McMillan v. Thompson (Rural Municipality)''® (McMillan)
and Guiboche v. Ford Motor Company of Canada Ltd."" (Guiboche). In McMillan,
the plaintiffs were injured in a single motor vehicle accident. Part of a bridge
had washed out and they crashed into the gap in the road . They sought to sue
the municipality for failure to maintain the bridge or wam them of the danger.
The Court of Appeal held that the claims were barred. Their injuries were
caused by an automobile. This decision was followed in another single motor
vehicle accident case. In Guiboche the injured driver sought to bring a products
liability claim against the manufacturer of his seat belt on the grounds that it
was defective. It was held that his injuries were caused by an automobile and the
claim was barred. In these cases the language of the legislation was given a
broad interpretation; consequently, a wide range of non-motorist third parties
including highway designers and repairers, commercial suppliers of alcohol and
automobile repairers are protected from negligence liability.'"®

113 (2002), 163 Man. R. (2d) 87.
4 RSM. 1987, c. P215.

Y5 Ibid., s. 71 [emphasis added].
18 (1997), 115 Man R. (2d) 2.
U7 (1998), 131 Man. R (2d) 99.

U8 11 the summer of 2004 there was a discussion of this issue in the Winnipeg Free Press July

7, 2004; “Mother Paralysed by Van Can't Sue: Autopac bars going after Chrysler.
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The issue in Mitchell was whether the permanent shoulder disability that
was the subject of the negligence action was caused by an automobile or by the
negligence of the physicians. The motions judge held that the claim was barred.
The Court of Appeal, however, allowed the appeal. Speaking for the Court
(Philp, Kroft and Steele JJ.A.), Philp J.A. applied the test set out in Amos v. In-
surance Corp. of British Columbia'”® (Amos) where the Supreme Court of Canada
interpreted similar statutory language. It has two parts:

1. Did the accident result from the ordinary and well-known activities to which auto-
mobiles are put. {the purpose test]

2. Is there some nexus or causal relationship (not necessarily a direct or proximate
causal relationship) between the appellant’s injuries and the ownership, use or opera-
tion of his vehicle or is the connection between the injuries and the ownership, use or
operation of the vehicle merely incidental or fortuitous. [the causation test]

His Lordship expressed no doubt that the test was met in both McMillan and
Guiboche. Nevertheless Philp J.A. concluded that neither branch of the test was
met in Mitchell. He held that the “accident” referred to in the purpose test was
not the automobile accident itself but rather the occurrence at the hospital fol-
lowing the motor vehicle accident—the alleged medical negligence—that led to
the permanent injuries which were the subject of the action. This characteriza-
tion of the “accident” permitted the conclusion that the purpose test was not
met. The injuries did not result from the “ordinary and well-known activities to
which automobiles are put.” The causation test was not satisfied because in the
Court’s view the injury at issue in the case was not the dislocation of the right
acromiclavicular joint suffered in the automobile accident, but the permanent
right shoulder impairment and disability that arose subsequent to the motor ve-
hicle accident. The latter was caused by the physicians’ alleged negligence. In
the Court’s view the injuries that were subject to the tort claim had no nexus or
causal link to the use of an automobile. They were “separated by time and by
circumstances in which they occurred from the injuries he had suffered in the
automobile accident”.'” ‘
This decision is well reasoned and is consistent with an insurance approach
to such an issue. It does, however, raise some interesting practical and policy
issues. The primary practical problem will be to differentiate the automobile ac-
cident injuries from the medical injuries caused by the negligence or errors of
health care professionals. That dichotomy was reasonably straightforward in
Mitchell but there will be other cases where the line is much more difficult to
draw. There are competing policy views in respect of the decision. On one
hand, the tort rights of the plaintiff are preserved which may result in increased

1% (1995] 3 S.C.R. 405.

120 Supra note 113 at para. 64.
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compensation for the plaintiff and a degree of deterrence against the physicians.
On the other hand, the decision will not be welcomed by those whose injuries
are exacerbated by medical errors or hospital infections who will now find them-
selves without a tort claim, because they cannot prove negligence on the part of
a health care provider, and without no-fault benefits because the harm at issue
is deemed to be a medical rather than an automobile injury. Even those with
tort claims may prefer no-fault coverage given the difficulties of suing physi-
cians.

It was open to the Court to distinguish Amos, on the grounds that the statu-
tory language interpreted in that case was not the same as that at issue in
Mitchell, and apply a more robust interpretation of the Manitoba statute. The
injuries to the plaintiff would not have happened but for the automobile acci-
dent and it is probably counter-intuitive to the ordinary person to draw a tech-
nical line based on the classification of his injuries as either automobile injuries
or medical injuries. Indeed if asked today how he hurt his shoulder the plaintiff
would probably reply “in an automobile accident”, the original source of his
problems. A broader interpretation might be justified on the grounds that the
coverage in a public compensation scheme designed to replace tort law should
be construed more generously than private insurance vehicles and that all the.
consequences of medical treatment arising from motor vehicle accidents should
fall within the scheme.

The general policy question of the extent to which losses, caused in part by
the fault of non-motorist third parties such as the defendants in McMillan, Gui-
boche and Mitchell, should be transferred to the automobile no-fault plan re-
mains a controversial one.'?!

VIII. MISFEASANCE IN PUBLIC OFFICE

In Uni-Jet Industrial Pipe Ltd. v Canada (Attorney General)'* (Uni-Jet) the Court
of Appeal found the R.C.M.P. vicariously liable for misfeasance in public office
committed by its media relations officer. Misfeasance in public office is a tort of
increasing importance and one which the Supreme Court has, subsequently to
Uni-Jet, discussed at length in Odhavji Estate v. Woodhouse'> (Odhavji). The
conventional view has been that the tort arises where there has been an abusive
exercise of statutory powers by a public officer. This may occur where a public
officer exercises a statutory power with the intention of harming the plaintiff

121" For a discussion of and a proposed solution to this problem see, Jeffrey O Connell and Craig
Brown, “Non-Motorist Defendants: No-Fault Insurance: McMillan v. Thompson” (1999) 78
Can. Bar Rev. 255.

1222001, 156 Man. R (2d) 14.
123 12003] 3S.C.R. 263.
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(targeted malice) or for another improper purpose or by the purported exercise
of a power which the public official is aware he does not have in circumstances
where harm to the plaintiff is either known or very likely to result.

In Uni-Jet the media relations officer, Jennings, tipped off the media about
the execution of search warrants on the premises of the plaintiffs Uni-Jet and
Baziuk. The warrants related to possible fraud in the sewer contracting business.
The premature release of information to the media about the execution of the
warrants was in breach of provisions of both the RCMP Act and Criminal Code.
It was done to curry favour with and enhance the media relations officer’s rela-
tionship with the working press. Predictably, the print and television media
were on hand and reported extensively on the conduct of the search. This in-
cluded both television and still photographs of police officers taking boxes out
of the plaintiff's premises. No charges were ever brought against the plaintiff.
He sued the R.C.M.P. for the harmful repercussions of the media exposure in-
cluding humiliation and embarrassment.

The Court of Appeal (Kroft, Monnin and Steele JJ.A.) held that the trial
judge who had imposed liability in negligence was in error. Nevertheless it con-
cluded that the requirements of the tort of misfeasance in public office were es-
tablished. Speaking for the Court, Kroft J.A. expressed no doubt that Jennings
was a public officer. He then dealt with the two other elements of the tort, the
nature of the wrongful actions and the mental element of the tort.

As noted above, misfeasance in public office traditionally has applied to the
wrongful exercise of statutory powers. The unusual aspect of Uni-Jet was that
the conduct of Jennings was in breach of statutory duties. The Court, however,
did not consider this dichotomy between powers and duties to be of any great
significance. Justice Kroft treated the exercise of statutory authority (power)
and the breach of statutory duty as largely interchangeable concepts. He stated:

Jennings held a public office; he had statutory authority; and the manner in which he

conducted himself amounts to a failure to carry out the duties attached to his public of-
fice and constitutes a breach of statutory authority [emphasis added].'**

Earlier in the judgment he wrote:

He violated the Code and breached the statutory authority given in respect to his pub-
lic duties under the R.C.M.P. Act {emphasis added]. !*°

The Court thus recognized that a breach of statutory duty is sufficient miscon-
duct to support an action in misfeasance in public office.

Justice Kroft then went on to consider the necessary “mental element” of
the tort. He quoted extensively from the recent cases on the point but did not
follow any one of them nor formulate any generally applicable rule. He had

124 Supra note 122 at para. 33.

125 Supra note 122 at para. 27.
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noted earlier that Jennings “knew what he was doing and knew what results
would probably ensue”'?® and that was sufficient to satisfy the mental element of
the tort.

The decision of the Court of Appeal in Uni-Jet foreshadowed that of the
Supreme Court of Canada in Odhavji. The case dealt, inter alia, with a motion
to strike a statement of claim against police officers and the Chief of Police on
the grounds that it disclosed no reasonable cause of action in misfeasance in
public office. The police officers had been involved in a shooting in Toronto
which caused the death of a family member of the plaintiffs. Immediately after
the shooting the Special Investigation Unit commenced an investigation. The
police officers were under statutory duties to co-operate with the investigation
and the Chief was obligated to ensure compliance by his officers. The investiga-
tion was hampered by the failure of the officers and the Chief to perform their
obligations and no charges were filed against any of the officers. The plaintiffs
alleged that they had suffered nervous shock as a consequence of the breach of
those duties.

The Supreme Court recognized that liability for misfeasance in public office
may arise where public officials have abused their statutory powers in the two
conventional scenarios referred to above. It gave careful consideration to
whether the tort is restricted to those categories. It concluded that it is not. The
tort is “broadly based on unlawful conduct in the exercise of public functions
generally.” In particular it is not limited to the exercise of statutory powers. As
anticipated by the Manitoba Court of Appeal in Uni-Jet it extends to a breach
of statutory duties and other unlawful conduct.

The Supreme Court held that there are two elements of the tort. The public
officer must have engaged in deliberate and unlawful conduct in his or her ca-
pacity as a public officer and the public officer must have been aware that his or
her conduct was unlawful and that it was likely to harm the plaintiff.'”’ In Od-
havji, the police officers and the Chief had deliberately acted unlawfully and
that they were aware of the illegality of their conduct and knew it was likely to
cause the plaintiff harm. The facts of Uni-Jet also fall comfortably within the
Supreme Court’s template of liability. The media officer was a public officer who
deliberately and knowingly committed an illegal act which he knew was likely
to harm the plaintiff.

126 Supra note 122 at para. 8.

21 The tort of misfeasance in public office is described by the Supreme Court as an intentional
tort. This recognizes that the illegal conduct must be intentional but not the consequences
of the act which is the defining nature of conventional intentional torts. Intention in tort
law generally refers to conduct where the actor desires the adverse consequences or those
consequences are substantially certain to result. Misfeasance in public office only requires
proof that the defendant is subjectively aware that harm to the plaintiff is a likely conse-
quence of the illegal act.
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Odhavji has clearly rationalized and generalized the law relating to misfea-
sance in public office. Although it is restricted to the conduct of public officers
it focuses on two very general ideas, advertent illegality and knowledge that
harm to the plaintiff is likely. Any evolution in the law from narrowly circum-
scribed liabilities to liabilities defined by principles of greater generality'® is
likely to invite some critical assessment.'” In particular there may be concern
that the general principle is too vague and indefinite (uncertainty), that the
principle is inconsistent with conventional doctrine (inconsistency), that the
principle is redundant since the field of liability is already covered by established
torts (redundancy), that the principle dislocates the traditional pattern of tort
liability (dislocation) or that the principle is unduly expansionary in nature
(floodgates).” It may be useful to measure the rule in Odhavji against these
markers.

There is a degree of uncertainty in the Odhavji formulation. There has al-
ways been some elusiveness in the concept of ‘public officer’ and that remains
unresolved. There is also little discussion in Odhavji of the meaning of unlawful
in this context. Clearly the wrongful exercise of statutory powers and the breach
of statutory duty is covered. Illegality is, however, a broad term which may in-
clude all acts forbidden by law without regard to the significance of the obliga-
tion. This could include breaches of contract, tortious duty and other civil obli-
gations. It is unlikely, however, to extend to actions that are merely void, unau-
thorized or ultra vires. There is additionally some difficulty with the concept of
knowledge as it pertains to both the illegality of the act and the potential harm
to the plaintiff. Actual knowledge is likely to be supplemented by “reckless dis-
regard” and “turning a blind eye” to the matter at issue. Constructive knowl-
edge will probably be insufficient. These uncertainties are, however, no more
severe than those found in other areas of tortious liability.

The Odhayji principle is consistent with modern elements of Canadian tort
doctrine. The building blocks of tort liability include the establishment of a
wrongful act by the defendant such as intentional, negligent, malicious or dis-

128 The experience of tort law with the introduction of general principles of liability has been
uneven. The neighbour principle in Donoghue v. Stevenson,[1932] A.C. 562 has been a
great success. The rule in Rylands v. Fletcher (1868), L.R. 3 H.L. 330 has been severely lim-
ited in its scope. The rule in Wilkinson v. Downton, [1897] Q.B. 57 has failed to fulfill its po-
tential. The rule in Beaudesert Shire Council v. Smith (1966), 120 C.L.R. 145 (H.C.A.) was
so heavily criticized it was abrogated by the very Court that created it in Northem Territory
of Australia v. Mengel (1996), 185 C.L.R. 307 (H.C.A.).It is too early to judge the nascent
tort of intentional interference with economic interests by an unlawful act.

129 Gee e.g. Michael Bodner, “The Odhavji Decision: Old Ghosts and New Confusion in Cana-
dian Couts” (2005) 42(4) Alberta L.R.

Some of these criticisms were discussed by the High Court of Australia in Northem Territory
of Australia v. Mengel, supra note 128.

130
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honest conduct, sufficient harm to warrant the imposition of liability and a
causal link between the conduct and the harm suffered by the plaintiff. The
Odhavji principle requiring an advertent illegal act and knowledge of the harm
that is likely to result falls comfortably within the concept of a wrongful act and
a causal link between such conduct and harm which is of a kind that is gener-
ally recoverable in Canadian tort law. It is, therefore, clearly compatible with
modern tort doctrine.

It is true that there was no pressing need to extend the tort of misfeasance
in public office in order to secure a remedy against the police officers and the
Chief of Police. The Supreme Court recognized that the defendants owed a
duty of care to the plaintiffs and the breach of statutory duty provides compel-
ling evidence that there has been a failure to meet the standard of the reasona-
bly competent police chief and officers.”" This does not, however, make the
principle redundant. The illegal actions of public officials may in certain circum-
stances be beyond the scope of traditional heads of torc liability. There may, for
example, be no duty of care in the circumstances of the case and it should be
remembered that there is no discrete tort of breach of statutory duty. The prin-
ciple in Odhavji may secure a remedy where one would not otherwise be avail-
able and where practical justice demands one.

The Odhavji principle does threaten to dislocate the conventional pattern of
tort liability. That is one of the consequences of developing general principles.
Public officials have been subject to potential liability under a number of dis-
crete torts including negligence, fraud, intimidation, conspiracy, inducement to
breach a contract and intentional interference with economic interests by unlawful
means. Each tort has its own elements of liability, its own list of defenses and its
own slate of available remedies. The Odhavji principle encourages counsel to
evade these technicalities whenever there is advertent illegal conduct combined
with knowledge that harm is likely to result from that conduct. Insofar as the
liability of public officials is concerned there is, therefore, the potential for the
principle to subsume discrete torts in the same way as the generalized obligation
of care subsumed discrete categories of negligence liability in the course of the
twentieth century. Not everyone will perceive this as a problem. It permits the
law to abandon historic restrictions on liability and focus on the essential ele-
ments which justify providing a remedy.

Most general principles do contain the potential for a substantial extension
of liability. The rule in Odhavji is no exception. Comment has already been
made on the open-ended concepts of “illegality” and “knowledge” that lie at the
heart of Odhavji. The more intriguing possibility is the potential for its extension
to the private sector. When the tort was based on the abuse of statutory powers
there was a comfortable fit with its exclusive application solely to public offi-

Bl Canada v. Saskatchewan Wheat Pool, [1983] 1 S.C.R. 205.
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cials. Governmental bureaucracies at the federal, provincial and municipal lev-
els typically exercise powers that are not commonly entrusted to actors in the
private sector. Legislation directed at private actors more commonly imposes
duties. The question that will arise is whether there is a good reason to restrict
the tort to public officials or whether it should extend to private sector actors
who knowingly breach a statutory duty in circumstances where they know that
it is likely to cause harm to the plaintiff. Imagine, for example, that both a gov-
ernment social worker acting in the course of his employment and a private per-
son gain actual knowledge that a child is being sexually abused. Both persons
are aware that child welfare legislation imposes a duty on every person to report
the matter to the Director of Child Welfare. Each person chooses not to report
the matter. Each person knows that the child will suffer further abuse because
of their failure to act. It may be argued that a system based on corrective justice
should not draw a distinction between these two persons. They have both
knowingly breached their legal duty and know that further harm to the child is
likely. This is a situation where there may not be a remedy against the private
person under current tort principles. Misfeasance in public office is inapplicable
to a private person and there may be no liability in negligence because it calls
for the recognition of a duty of affirmative action (a duty to rescue) to a child
with whom that person may have no relationship other than knowledge of her
perilous circumstances.

The logic of an extension to the private sector will, however, likely be re-
sisted because of the fear of a flood of claims. Society is so heavily regulated that
a responsibility for advertent illegalities which are known to be likely to cause
harm may be considered to be too burdensome to private actors. This is particu-
larly so if no account is taken of the seriousness of the illegality involved. On
the other hand, in some situations courts may exhibit little sympathy for a per-
son who has actual knowledge of the illegality of his conduct and is proved to
have actual knowledge that harm is likely to be suffered by the plaintiff.

IX. DEFAMATION

In Makow v. Winnipeg Sun'* the appellant newspaper published an article that
was critical of the respondent Dr. Makow, a lecturer at the University of Win-
nipeg. The article related to conflict between Dr. Makow and some of his stu-
dents. The students believed that Dr. Makow had conducted himself in a politi-
cally incorrect and professionally inappropriate manner in the classroom. The
administration of the University had become involved in the dispute and his
appointment was not renewed. The newspaper article at issue was written in
response to an earlier piece that portrayed Dr. Makow in a positive light, sug-

132 12004] M.J. No. 119.
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gesting that he was the victim of radical feminist students and an unsympa-
thetic university administration. Much of the article at issue was factual but it
contained unsubstantiated assertions the most serious of which was that Dr.
Makow discussed sexual issues with some female students outside the class-
room. This was linked to a suggestion that such conduct was comparable to that
of a salacious physician acting inappropriately with a young patient. The impli-
cation was that Dr. Makow was some kind of sexual predator ready to take ad-
vantage of his young female students. In the view of both the trial judge and the
Court of Appeal (Scott C.J.M., Huband and Steele) this assertion was clearly
defamatory and no defense was available to the appellant. The appellant could
not justify this implication and the defense of fair comment on a matter of pub-
lic interest could not succeed because the opinion did not rest on a substratum
of proved facts.

Dr. Makow cross-appealed on the quantum of damages. The trial judge had
awarded $5000. These are not contemptuous damages'” but they are very low
given the seriousness of such a defamatory assertion about a university teacher.
The Court of Appeal, nevertheless, refused to increase the award. The Court
observed that his reputation was already diminished by his controversial class-
room behaviour; he advanced no claim of special or consequential damages; he
had co-operated with the author of the initial sympathetic newspaper report
and the article at issue was motivated by a desire to bring balance to the story
rather than to do injury. As this case illustrates, an action in defamation can be
a two-edged sword. One may win the battle but lose the war.

X. CONCLUSION

Most of the cases reviewed here are decisions of the Court of Appeal. It is ap-
propriate, therefore, to end with some observations about the performance of
the Court in these tort cases. Needless to say the Court was conscientious and
careful in its analysis and decision making in the individual cases. Its focus
tended to be on the particular doctrinal issue involved and the written judg-
ments were generally restricted to the narrow point at issue. This is a perfectly
defensible approach but it has its costs. Undue attention to the specifics without
similar attention to the broader fabric of tort law and the policies that underlie
it can create confusion and difficulty. This is evident in the cases dealing with
limitation periods and economic negligence cases and the categorization of eco-
nomic negligence claims. Each decision is internally coherent but as a series of
decisions they are problematic.

133 Contemptuous or derisory damages are very low sums which indicate that the plaintiff has
established the lability of the defendant but the plaintiff, as a consequence of other con-
duct, has no reputation of any value.
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A narrow focus on the specific doctrinal point at issue also diminishes the
role of the Court as custodian of Manitoba tort law. There is a constant need in
the common law to rationalize, explicate and modernize the law and to articu-
late the policies and goals that tort law should reflect. This is not a role that the
Court has assiduously pursued. Judgments tend to be short and to the point,
pedestrian, precedent-oriented and without a full discussion of the background,
context and consequences of the decision and how it contributes to the con-
tinuing evolution of tort law. Consequently, the decisions of the Court are gen-
erally unenlightening beyond the disposal of the appeal at hand. There is little
of the insight, innovation, inspiration, energy, perspective, flair for language and
broad-ranging analysis that is typical of powerful and influential judicial writing.
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