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nationality of the wife if the matrimonial home is in England and the
wife is not resident in Ruritania,

The Proper Law Doctrine in the Law of Torts. The English author-
ity in which this problem was discussed is the decision of the Court
of Appeal in Boys v. Chaplint In this case the doctrine of the proper
law of tort was adopted by Lord Denning, M. R., as ratio for his deci-
sion. The other majority judge (Lord Upjohn) came to the same result
as Lord Denning but for other reasons whilst the third judge (Diplock,
L. ]J.) dissented and came to a different result® An appeal is pending

- to the House of Lords and at the present date®? the outcome of the
appeal is unknown.

The problem with which Boys v. Chaplin was concerned was the
recovery of damages in the English courts for a tort committed abroad.
The traditional rules laid down in Phillips v. Eyre? about 100 years
ago are that such damages are recoverable if two concurrent condi-
tions are satisfied, viz. the act complained of must not be justifiable
by virtue of the lex loci delicti and it must be actionable in English law.
Mainly as the result of modern developments in transport and com-
munications, the application of the traditional rules has become difficuit.
In not a few circumstances the locus delicti commissi is purely for-
tuitous. To refer to two illustrations from American law where this
difficulty was felt early:- in Kilberg v. Northeast Air Lines*" a New York
resident was killed in Massachusetts where the plane which he had
_boarded in New York crashed. The New York Court of Appeals dis-
regarded the law of Massachusetts which imposed a maximum limita-
tion on liability for causing wrongful death and applied the law of
New York. In Babcock v. Jackson®® a New York resident drove his car
to Ontario, Canada, with a passenger who likewise was a New York
resident. An accident occurred in Ontario and the passenger sued
the driver. No remedy was available under the law of Ontario since
the transportation was gratuitous but no such limitation existed under
New York law. The New York Court of Appeals, adopting the rule
of the proper law of torts, held that New York was the centre of gravity
of the tort, since both parties were New York residents and the car
was garaged in New York; the law of New York was the proper law
of the tort and the lex loci delicti was disregarded. In the United States
the doctrine of the proper law of torts is now widely accepted and

24, [1968] 2 W.L.R. 328.

25. It was a case of quot judices quot sententiae,

25a. June 1, 1968.

26. (1869) 4 Q.B. 225; (1870) 6 Q.B. 1.

27. 9 N.Y. 2d. 34, 172 N.E. 2d. 526, 211 N.Y.S. 2d. 133 (1961).
28. {1963] 2 Lloyd's Rep. 2886.
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is embodied in the Restatement (Second). In Canada this doctriﬁe has
likewise been followed.2®

The first English jurist who advocated the doctrine of the proper
law of tort was Dr. J. H. C. Morris3? Dicey and Morris, though faith-
fully reproducing the tradtional rules of Phillips v. Eyre, then proceed,
under the heading “social environment as a test”, to advocate the ap-
plication of the proper law doctrine of the tort3! This doctrine did
not, however, make headway in England and was, e.g. rejected by
Cheshsire.32 Only since the judgment of Lord Denmng, M. R, in Boys
v. Chaplin is its adoption a possibility.

Boys v. Chaplin concerned a car accident in Malta. The plainti{f
who rode pillion on a friend’s motorcycle was injured by a motor car
driven by the defendant who admitted negligence in causing the acci-
dent. Both parties were members of the British Armed Forces in Malta,
both were normally resident in England and had returned to England.
Both were insured with the same insurance company, an English com-
pany. The plaintiff started proceedings against the defendant in Eng-
land. According to English law he was entitled to be compensated for
his expenses and money loss and also for his pain and suffering and
loss of amenities of life, and the amount of damages was £2,303. Accord-
ing to the Maltese Civil Code, however, he could only recover his
expenses and money loss and that came to £53. Milmo, J., gave the
plaintiff the larger amount on the ground that the entire assessment
of damages was to be calculated according to the lex fori. In the Court
of Appeal, the majority likewise decided in favour of the plaintiff but
for different reasons; Lord Denning, M. R., held that English law was
the proper law of tort, “the law of the country with which the parties
and the act done have the most significant connection”;33 Lord Upjohn
expressly rejected this rule® and founded his judgment for the plaintiff
on the consideration that all questions of remedy, both as to the nature
and kinds or heads of assessment of damages, were governed by the
lex fori, whilst the dissenting judge, Diplock, L. J., decided that the
admissibility of the heads of damages was governed by the lex loci
delicti.

Lord Denning was aware that the adoption of the doctrine of the
proper law of the tort, with the ensuing result that English law ap-

29. Abbott-smth v. Governors of the University of Toronto (1964) 45 D.L.R. (2d) 672, 688
per Currie, J.

30. J. H. C. Morris “The Proper Law of Tort” 64 Harv, L.R. {1951), 881. Contra: A]bert A,
Weig “The not so ‘proper’ Law of Tort: Pandora’s Box”, in 17 IL.Q.R.

31. Dicey and Morris, The Confilict of Laws, 8th ed., p. 914, et seq.

32. G. C. Cheshire, Private International Law, 7th ed., 254.

33. {1968] 2 W.L.R. 328, 336.

34. Ibid., p. 341.
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plied, meant that a distinction had to be admitted between a collision
in Malta between two Maltese and a collision between two English
service men, but he was prepared to accept this result. Diplock, L. J.,
who applied the traditional rules was prepared to admit an exception
if the two parties stood in a special relationship, such as driver and
passenger of a car, but held that such a special relationship was absent
in the present case. :

In the result, whether the doctrine of the proper law of the tort
will be adopted by the House of Lords or not, when deciding Boys v.
Chaplin, it appears to be reasonably certain that the highest court
will admit a relaxation—“Auflockerung™%—of the strictness of the tradi-
" tional rules, with their rigorous emphasis on the lex loci delicti.

THE PROPER LAW OF CONTRACT

It is now necessary to consider the latest developments of the
doctrine of the proper law in the field of contracts.

First, however, a slight change of emphasis in the term “the
proper law” should be noted. While in the law of divorce and of
torts that term means the law with which the transaction has “a real
and substantial” or “the most significant” connecion, in the law of
contract it embraces two aspects, viz. the law chosen by the parties,
and, failing such choice, the law with which the contract is most close-
ly connected. This change is apparent rather than real because if the
- parties have chosen a particular law as the law governing their con-
tract, that undoubtedly constitutes the most significant connection
between the transaction and a territorial law.

If we disregard historical antecedents irrelevant for the apprecia-
tion of the present position, it may be stated that the doctrine of the
proper law of contract has moved through three stages. Each of them
was dominated by a particular theoretical interpretation of the proper
law doctrine. These three theories were the subjective, the objective
and the modern theory.

The Subjective Theory. In the first stage the proper law doctrine
was presented as being entirely of subjective character. In harmony
with the 19th century theory of contract which was founded on the
economic principle of laissez faire and which placed the idea of absolute
freedom of contract on the highest level, the proper law of contract
doctrine was solely founded on the intention of the parties. The
doctrine was expressed in two rules, viz. first, if the parties had express-
ly agreed on the law applicable to their contract, that legal system

35. Binder, “Zur Auflockerung des Deliktstatus” 20 Rabels Z (1955), 401.
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applied, and secondly, if they had failed to do so, their intention had
to be “presumed” by the court. The clearest expression of this theory
is found in Lord Atkin’s speech in R. v. International Trustee:38

“The legal principles which are to guide an English court on the question
of the proper law of a contract are now well settled. It is the law which
the parties intended to apply. Their intention will be ascertained by the
intention expressed in the contract, if any, which will be conclusive. If
no intention be expressed the intention will be presumed by the court
from the terms of the contract and the relevant surrounding circumstances.”

The weakness of this theory was twofold. First, and this was the princi-
pal objection, the process of “presuming and intention”, if the parties had
not chosen the proper law, was a pure fiction because clearly in this
case the parties never directed their minds to the possibility of a con-
flict of laws and could not have formed an intention for this contingency.
A modem court of law-—and modern doctrine—refuses to use such an
artificial, unrealistic construction of law. Secondly, the statement that
an express choice of law is “conclusive”, does not take into account
the possibility of a fraudulent or-evasive choice of law by the parties.

The high watermark of the subjective theory period is sometimes
thought to be the Vita Food® case, but this statement is not entirely
correct. It is true that it was held in this case that the parties to a
contract may agree that the contract shall be governed by the law of
a country other than that of the residence of the parties, the situs of
the subject matter of the contract or similar points of connection;
ie. by a law with which prima facie there appears little “real connec-
tion.” The important point of that ruling—and a point which reveals
genuine progress—is that the discretion of the parties to choose the
proper law is qualified; it is required that “the intention expressed
is bona fide and legal . . . there is no reason for avoiding the choice
on the ground of public policy”3® In brief, apart from the obvious
limitation of public policy, the requirement is introduced that the
choice of the proper law must not be evasive. The passage in which
the Judicial Committee asserted complete freedom of choice of the
proper law, subject to these limitations, is this:38

“Connection with English law is not as a matter of principle essential.

The provision in a contract (e.g. of sale) for English arbitration imports

En, law as the law govemning the transaction, and those familiar with

international business are aware how frequent such a provision is even

where the parties are not English, andettl.be transactions are carried on
. completely outside England.”

The Objective Theory. It was natural that towards the middle
of the 20th century, when economists and jurists were critical of the

38. {1937) A.C. 500.
37. Vite Food Products Inc. v. Unus Shipping Co. (1939] A.C. 277.
38. Ibid., p. 290.
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doctrine of laissez faire and its legal consequences, the artificial pre-
sumption of the law intended by the parties, if they had not chosen
the proper law, should be rejected. Following the teaching of Dr. G. C.
Cheshire®® and Dr. J. H. C. Morris® the objective test of real connec-
tion was clearly adopted by Lord Simonds in Bonython v. Common-
wealth of Australia®! where the proper law is defined as:

“the system of law by reference to which the contarct was made or that
with which the transaction has its closest and most real connection.”

This test has been adopted in many subsequent decisions.*?

It will be noted that Lord Simonds adopted the objective theory
in a mitigated form; in his statement this test has second place after
~ the law “by reference to which the contract was made”. This, as will
be seen later, has always been the English attitude to the objective
theory but it is not in harmony with the rigid interpretation of that
theory. According to the latter, the choice of law by the parties is
restricted to any of the legal systems with which the transaction, as
such, is connected. This limitation was, e.g. adopted by the Czecho-
slovakian Act on Private International Law of March 9, 1948 (No. 41),
now repealed,®3 which provided:#

“The parties are authorized to refer their legal relations to a specified
law, provided that the relation shows a significant connection with the
chosen law, and that the choice is not con to the mandatory rules of
the law to which the legal relation is referred pursuant to the provisions
of this section.”

The unfortunate effect of this provision can be gathered from the
award of the Arbitration Commission of Prague in Centrotex Prague
- v. M. K. Pakistan (March 1, 1954),% in which a contract for the pur-
chase of jute between a Czechoslovak trading concern and a Pakistani
company, concluded on a standard form, provided that English law
should be the proper law of contract. The Arbitration Committee held
that English law had no “significant connection” with the transaction
and applied Czechoslovakian law, a particularly unfortunate result since
Pakistani law was identical with English law, as far as relevant, and
the intention of the parties was clearly defeated. This decision is, of
course, the opposite to the Vita Food decision of the Privy Council 48

. G. C. Cheshire, International Contracts, 1948.

. J. H. C. Morris, “The Proper Law of Contract, Reply” in 3 I.C.L.Q. (1950), 197.

. [1951] A.C. 201, 218.

. Listed in Dicey & Morris, The Conflict of Laws, 8th ed., p. 693 n. 15.

See Tomkinson v. First Pennsylvania Banking and Trust Co. Appeal in In re United

Railways of Havana and Regla Warehouses Ltd. [1961] A.C. 1007, 1068, 1081, and the

other cases listed in Dicey and Morris, The Conflict of Laws, 8th ed. p. 693, n. 15.

. Repealed by the Czechoslovakian Act concerning Private International Law and
the Rules of Procedure thereto of December 4, 1963, which came into operation on
April 1, 1964 (I am indebted for the information on Czechoslovakian law to Professor
Pavel Kalensky (Prague).

. Trajan Ionasco and Ion Nestor, “The Limits of Party Autonomy—I" in the Sources

of the Law of International Trade, (ed. Schmitthoff) 1964, p. 189.

. Ibid., p. 190.
. See n. 37, ante.
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A further consequence of the application of the rigid objective
theory is that the choice of law by the parties must not be contrary
to the mandatory rules of the law of significant connection. This re-
quirement is likewise stipulated in the Czechoslovakian Act of 1948.
According to this provision the law of significant connection would
indeed have a dominant position and would have priority over the
law chosen by the parties because it would be necessary to ascertain
in every case what that law is in order to determine that its mandatory
rules have not been infringed. The cumbersome and restrictive char-
acter of such a requirement is obvious. It is of great significance that
the new Czechoslovakian Act on Private International Law of December
4, 1963,47 has repealed both restrictions imposed by the Act of 1948,
i.e. those relating to the significant connection and to mandatory provi-
sions; section 9 of the new Czechoslovakian Act provides:

“(1) The contracting parties may choose the law which will govern their
mutual property relations; they may do so tacitly, if in view of the cir-
cumstances there is no doubt as to their manifested will.
(2) Unless the manifested will of the contracting parties indicates other-
wise, the 4grovisions of the chosen law relating to conflict of laws shall be
ignored™.
This alteration indicates the intention of the Czechoslovakian
legislator to liberalize the law and to facilitate international trans-

actions.

It is further of interest to note that the United Kingdom Uniform
Laws on International Sales Act 1967 (which is not in force yet)
provides in section 1 (4) that “no provision of the law of England
and Wales, Scotland or Northern Ireland shall be regarded as a
mandatory provision” within the meaning of article 4 of the Uniform
Law on International Sale of Goods (Sched. 1 of that Act).

The Modern Theory. In the third period the view has been general-
ly accepted that the subjective and objective theories?? are not mutually
exclusive but complement each other. I expressed this view already in
1954 in the third edition of my English Conflict of Laws:5°

“In the result, the subjective and objective theories are not opposed but
complementary. ‘Bearing in mind that intention of the parties is 31‘:3 funda-
mental consideration in questions of this kind’,502 the two theories can
be reconciled if it is realized that the test of intention is the primary
test for the ascertainment of the proper law of contract, and the test of
?:illl:'gction the secondary criterion which is invoked if the former test

41. See n. 43, ante.

48. The meaning of subsection 2 of section 9 is that the chosen law shall only be the
internal law but not the conflict rules, a very sensible provision!

49, Except the rigid interpretation of the objective theory.
50. Clive M. Schmitthoff, The English Conflict of Laws, 3rd. ed., p. 109.
50a. Per Willmer, J., in The Assunzione [1953] 1 W.L.R. 929, 933.
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This view, which is in line with Lord Simonds’ statement in the
Bonython case®! is today the generally accepted view in England.52
Dicey and Morris express it in the latest edition of their Conflict of
Laws in Rule 127:53

“In this Digest the term ‘proper law of a contract’ means the system of
law by which the parties intended the contract to be governed, or, where
their intention is neither expressed nor to be inferred from the circum-
stances, the system of law with which the transaction has its closest and
most real connection.”

It is clear that the modern doctrine of the proper law embraces
two sets of problems; one related to the ascertainment of the law in-
tended by the parties, and the other pertaining to cases in which the
" parties have failed to indicate that law.

The Law Intended by the Parties. This part of the proper law of
contract doctrine, in its modern interpretation, can be expressed in two
rules, viz.

First, the parties to the contract are free to elect any law as
the law governing the contract, even though there is no prima

facie connection between the chosen law and the transaction,
and,

Secondly, the choice of the parties must not be evasive or against
the public policy of the lex fori.

The first rule is an absolute necessity in the modern law of inter-
_national trade. It happens from time to time that the parties agree on
a “neutral” law as the law governing their transaction, i.e. the law of
a country other than that of the parties, in the same manner in which
they may agree on “neutral” arbitration, i.e. a sole arbitrator or an
umpire who is not a national of the parties’ countries. Thus, in Tzortzis
v. Monark Line A/B% Swedish sellers sold a ship, the SS. Montrose,
to Greek buyers. The contract provided that any dispute in connection
with the contract should be decided by arbitration in the City of
London, and that in default of a single arbitrator each party should
appoint one arbitrator and a third should be appointed by “the High
Court or the corresponding court at the place where the arbitration”
was to be held. The Court of Appeal held that although, apart from
the arbitration clause, the contract had its closest and most real con-
nection with Sweden, the parties by choosing the City of London as the
place of arbitration had impliedly chosen English law as the proper

51. n. 41, ante.
52. ?eBeLK.:géS. Counter, “The Proper Law of Contract—A Re-examination” in [1985)

53. 8th ed., p. 691.
54. [1968] 1 W.L.R. 406.
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law of the contract. The Vita Food decision’® was expressly followed.
Significant are the following observations of Salmon, L. J.:5

“I think it is not at all unnatural, in circumstances such as these, that the
garties should agree for the contract to be arbitrated on neutral territory
y neutral arbitrators in accordance with a system of law which very
often does govern commercial contracts. Indeed, it is not uncommon in
the shipﬁ'sul:lg world that any dispute between them shall be decided by
the English Commercial Court according to English law.”
Typical, further, is the arrangement in a contract between the British
engineering firm of Vickers Zimmer and the Chinese authorities for
the building of a synthetic fibre plant at Lanchow, capital of the north-
western industrial province of Kansu; this contract provides for arbitra-
tion in Sweden which clause would presumably imply Swedish law as

the law governing the contract.5?

The need to give the parties full discretion to elect even an “un-
connected” law, subject to limitations in case of a choice being evasive
or against public policy, is emphasized in the literature on private
international law of the socialist countries. The autonomy of the parties’
will is the basis of international contracting and consequently the choice
of an “unconnected” neutral law for the settlement of disputes must be
made available to them if they so desire. Two Hungarian authors are
particularly emphatic on this point. Dr. F. Madl states®® “that the
right of the choice of law by the parties has become axiomatic in
private international law” and notes in Hungarian law “the turning of
the principle of autonomy (taken in the wide sense) into one of general
validity”.5® Professor Istvan Szaszy, who treats the problem in detail,
after discussing certain restrictive provisions of Polish law® and of the
old Czechoslovakian Act of 1948, observes:6!

“In other people’s democratic countries, e.g. in Albania, Bulgaria, the
German Democratic Republic and Hungary, as in the Soviet Union,
there are no legal provisions in respect of the right of the parties to
choose the law; nevertheless, this right is recognized by the courts as well
as by the arbitration commissions attached to the chambers of commerce
and by the 1962 U.S.S.R. [Code of] Civil Litigation.”
The change in Czechoslovak law from the rigid objective to the sub-
jective interpretation of the proper law doctrine has already been
noted.82 It is remarkable that English law and the laws of the socialist
countries have adopted the same liberal interpretation of the doctrine

See n. 37, ante.

[1968] 1 W.L.R. 406, 414.

See The Times, April 23, 1968.

F. Madl, Foreign Trade Monopoly—Private International Law, Budapest 1967, p. 93.
Ibid., p. 99.

Polish Act of 1928, art. 7.

1. Szaszy, Private International Law in the European People’s Democracies, Buda-
pest, 1964, p. 262.

On p. 19, ante,
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of the proper law of contract, with the aim of facilitating transactions
of international trade.%3

The preceding observations, and in particular the analysis of the
Tzortzis case,%¢ have further indicated that the intention of the parties
that a particular law shall govern their contract can be provided for
either expressly, by adoption of a choice of law clause, or impliedly.
In the latter case the terms of the contract and the surrounding circum-
stances, when interpreted according to thé rule in The MoorcockS®
must raise the necessary implication that the parties intended the ap-
plication of a particular law. In the Tzortzis caseS this necessary im-
~ plication followed from the adoption of the London arbitration clause.
Such necessary implication is, of course, entirely different from the
now discarded “presumed intention” of the parties in the first period
of the doctrine of the proper law. Unlike the presumed intention, an
intension inferred by necessary implication is real and genuine but
not expressly articulated.

The Law of Closest Connection. This, as we have seen, is the proper
law of the contract if the parties have failed to indicate a legal system
which shall govern the transaction. In the United States and the
Scandinavian countries this criterion is sometimes referred to as the
centre of gravity method;®? it admits the discretion of the judge to
select from the various points of connection the one which appears
to him to be most relevant and to localize the contract in the country
_so selected. The closest connection in the law of contract is thus deter-
mined in the same manner as in the law of divorce and possibly in
the law of torts. The law of the closest connection overrides in the
modern view the various presumptions, such as those in favour of the
lex loci contractus or the lex solutionis.$8 These presumptions, founded
on the so-called Florentine Rules, and also the modern catalogue of
the Swedish judge, Hjalmar Karlgen®" are of diminishing importance,
when compared with the general test of the law of closest connection.

CONCLUSIONS

1. It would appear that a new fundamental and general principle is
emerging in private international law. This principle is that it

63. On party autonomy see also Ole Lando, The Proper Law of Contract, Scandinavian
Studies in Law, 1964, 107, 146.

64. See n. 54, ante.

65. The Moorcock (1889) 14 P.D. 64, 68.

66. See n. 54, ante.

67. Ole Lando, op. cit. in n. 63, p. 163.

68. Ole Lando, op. cit. in n. 63, p. 177 et seq.

69. Gunnar Lagergren “Limits of Party Autonomy—II” in The Sources of the Law of
International Trade” (ed. Schmitthoff) 1964, p. 208.
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is the function of judge and jurist in a matter raising a conflict
of laws to ascertain the law with which the transaction is signifi-
cantly and substantially connected. This rule is applied in this
form in the law of contract (bearing in mind that the intention
of the parties that a specified law shall govern their contract con-
stitutes a significant connection), in the law applying to the
construction of wills disposing of movables, in the law relating
to the recognition of foreign divorce decrees, and perhaps in the
law applicable to torts committed abroad. It is possible to subsume
other detailed rules of private international law under this general
principle. ' ‘ :

2. The mental process which the proper law method requires is that
the judge or jurist concerned with the matter must consider the
points of connection of the transaction with the various territorial
legal systems, evaluate them, treating those pointing to the lex fori
and those pointing to foreign law on an equal footing, and decide
which of them is significant and substantial. By this process a
legal relationship is localized in the territory of a particular legal
system.

8. The proper law doctrine, in all branches of private international

law to which it is applied, has a necessary corollary: that the choice
of law must not be done with an evasive intent. The words of
Lord Wright in the Vita Food case™ that the choice must be
“bona fide and legal” have general application in all cases to
which the proper law doctrine is extended.
Indeed, the admission of this fraude @ la loi exception in the broad
area now covered by the proper law is one of the most important
developments in the modern English doctrine. It would be de-
sirable if in all branches of the proper law doctrine this exception
were standardized in this manner, viz. that the courts refuse to
apply the proper law of the transaction if it is founded on the
evasive intent of the parties.

4. In the result, the extension of the rule of the proper law, with its
" inherent qualification in the case of evasive intent, means that in
private international law the judge is regaining the necessary
judicial discretion to keep the law modern and yet certain. The
proper law doctrine does not mean that the established rules of
English private international law are abolished. On the contrary,
they will be applied as before. But they are no longer regarded

as rigid and immutable prescripts, as “Rules” in a “Digest”, in the

70. See n. 37. ante.
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sense of Dicey’s philosophy of 1896, when his “complete digest of
and commentary on the law of England with reference to the
conflict of laws” first appeared in its immortal form. From the
viewpoint of the extended proper law doctrine, we look upon the
established priniciples of English private international law as
instances of application of a broader, more fundamental concept

. to which the judge can have resort on occasion, when social and

economic changes so demand. This relaxation in the juridical
attitude to private international law should be welcomed. It will
enable the courts to develop this branch of law in harmony with
the requirements of a modern world in which individual contacts
will become constantly closer and consequently private international
law will assume greater importance than before.

CLIVE M. SCHMITTHOFF*

* Principal Lecturer in Law, The City of London College.



