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wider heritage, one which is not yet entirely irrelevant.'® As a smaller, less
cosmopolitan country such perceptions seem to have survived in New Zealand
longer than they did in Australia.""” Increased globalisation may have an impor-
tant, as yet undefined, influence.!'®

Bolger’s own starting point was allegedly his Irish roots, though he has never
publicly confirmed this.""® However, the perceived linkage between Catholicism
and republicanism in Ireland has been criticised as “bad history and theology,
and a manifestation of bigotry and ignorance.”'”® Whatever the truth, to the
Irish nationalist, the Crown was equated with the occupier, just as to many
French-Canadians the Crown represented the victor in the Anglo-French wars
of the eighteenth century.’”! For similar reasons, in Canada support for the
Crown is weakest in French-speaking provinces. Although support for a repub-
lic was much more pronounced amongst the French nationalists of Quebec that
elsewhere in Canada,'? this did not equate to active steps being taken in this
direction by Canada as a whole. Separation from Canada, or recognition of
Quebec as a distinct society, were more important to the leaders of the Franco-
phone community.'?

Such nationalism seems to be largely absent in New Zealand, and the
Crown could be seen to be representative of all people. Indeed, to the Maori, it
was often seen as an ally against the colonial (and later) government,'”* though

18 Ihid.
17 Graham, supra note 1.

18 Globalisation was strongly emphasised by the Queen (and compared with the traditional

diversity of the Commonwealth); Queen Elizabeth II, speech (Opening Ceremony of the
Commonwealth Heads of Government Meeting, Durban, South Africa, 12 November
1999).

"% On 17 March 1994, ]. Banks confided to his diary that “for an Irishman to do this on St
Patrick’s Day is inflammatory”; Quoted in P. Goldsmith, John Banks, A biography (Auck-
land: Penguin, 1997) at 238.

120 A, Boyd, “Catholicism and Republicaniém in Ireland” (1995) 266 Cont. Rev 57.

21 C.R. Pollock, His Majesty’s Subjects (PhD. Thesis, University of Alberta 1996). The same
attitude could be detected in the Afrikaner population of South Africa in their 1961 refer-
endum on republicanism; Girdwood, supra note 54.

22 National Angus Reid/Southam News Poll released 3 February 1996; cited in “Support for
Monarchy Rises in Canada” Monarchy Canada 21:1 (1996) 14.

3 R, Conley, “Sovereignty or the Status Quo?” (1997) 35:1 J. of Commonwealth and Com-
parative Pol. 67.

2¢ R. Walker, Ka Whawhai Tonu Matou: Struggle Without End (London: Penguin, 1990) at
234.
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there is some Maori republicanism founded on concepts of Maori sovereignty.'?*
Radical liberalisation and globalisation are both conceptually opposed to na-
tionalism.'? Nationalism should, according to this theory, be in decline, but the
reality of national politics prevents this."”” Thus republicanism founded in na-
tionalism—and even Maori nationalism, still found reasonably fertile ground.'?®

More profound constitutional reasons why New Zealand might consider it
appropriate to become a republic include the proposition that the constitutional
system ought to rest on firmer constitutional foundations than at present. Par-
liamentary sovereignty has allegedly been found to be inadequate for protecting
individual rights and ensuring the accountability and integrity of governmental
institutions. An entrenched Constitution—which New Zealand at present
lacks—could possibly ensure this, but would not necessarily be republican.'?®
Concerns have also been expressed about the adequacy of the present position
of the Governor-General, particularly the prerogative (and unwritten) nature of
many of their powers.'®

But, unlike Australia, the arguments for a republic based on fundamental
constitutional principles are seldom proposed and appear ill-supported.’”! In
part this could be because New Zealand may share with Canada an antipathy to
abstract political theory."”? Australia, by contrast, was from even before federa-
tion more inclined to radical experiment in government.” Yet, the advent of

123 For a discussion of these issues see F.M. Brookfield, Waitangi and Indigenous Rights: Revolu-

tion, Law and Legitimation (Auckland: University of Auckland Press, 1999); C. Archie,
Maori Sovereignty: The Pakeha Perspective (Auckland: Hodder Moa Beckett, 1995); D.
Awatere, Maori Sovereignty (Auckland: Broadsheet, 1984); H. Melbourne, Maori Sover-
eignty: The Maori Perspective (Auckland: Hodder Moa Beckett, 1995); Sir H. Kawharu, ed.,,
Waitangi: Maori and Pakeha Perspectives of the Treaty of Waitangi (Auckland: Oxford Uni-
versity Press, 1989).

126 Hayek, supra note 106 at 111.

1277, Kelsey, “Restructuring the Nation: The Decline of the Colonial Nation-State and Com-
peting Nationalisms in Aotearoa/New Zealand” in P. Fitzpatrick, ed., Nationalism, Racism
and the Rule of Law (Aldershot: Dartmouth, 1995) at 188.

8 To place the Treaty of Waitangi and Maori nationalism in a wider context see W. Ren-

wick, ed., Sovereignty and Indigenous Rights: The Treaty of Waitangi in Intemational Contexts
(Wellington: Victoria University Press, 1991).

' G. Winterton, “A New Zealand Republic” in A. Simpson, ed., Constitutional Implications of

MMP (Wellington: Victoria University of Wellington Institute of Policy Studies, 1998).
1% Jbid. at 205-207; R. Deane, “Globalisation and Constitutional Development” in C. James,
ed., Building the Constitution (Wellington: Victoria University Press, 2000) at 112-117.

31 Graham, supra note 1.

132 A common view appears to be that it is the reserve powers that are important, not the title

of the resident of Government House; Deane, supra note 130 at 112-117.

133 Smith, supra note 55 at 16.
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MMP has encouraged consideration of the structure of government in a way
which earlier reforms did not.'**

The absence of the monarch rendered much of the basis for the traditional
British republicanism irrelevant alike in Australia and New Zealand.'** Since
the monarch had little active role to play, to borrow from nineteenth century
republicans “radicals have something better to do than to break butterflies on
wheels.”"* But it must also be said that there has been little advocacy of monar-
chy in general."”

Some efforts to instigate the type of republican movement seen in Australia
in the 1990s have been made in New Zealand,'® but have so far.failed to de-
velop in the way achieved in Australia in the same period, largely due to public
apathy. Republican sentiment in New Zealand, though held by a not-
inconsiderable proportion of the population, has yet to find a common ground
or sense of purpose.'*

It has been said that with the rapidly changing demographics of New Zea-
land, more people “will find it difficult to see the relevance of colonial links with
the United Kingdom.” Few of the growing Pacific Islands and Asian and other
ethnic groups which form an increasingly large proportion of the population
“have strong historical or cultural links to the United Kingdom.”'®

It is possible that there will be an increase, in early years of twenty-first cen-
tury, in popular support for a republic. This could occur as the firmer supporters
of the monarchy are gradually outnumbered by the less enthusiastic younger

13 The 2000 Victoria University of Wellington Institute of Policy Studies conference Building
the Constitution was largely a consequence of this, and although widely dismissed as point-
less or ineffectual, it may have encouraged more serious debate. The proceedings were pub-
lished in C. James, ed., Building the Constitution (Wellington: Victoria University Press,
2000).

Indeed, Whitlam has written that a basic flaw in the Australian constitution is that it “en-
shrines a monarchical system of which the monarch is not a part”; G. Whitlam, The Truth
of the Matter (Harmondsworth: Penguin, 1979) at 185.

136 Chamberlain, supra note 20 at 38—40.

135

One paper argues that monarchy might be “the surest road to societal well-being and good
government in the new millennium”; J. Mayer & L. Sigelman, “Zog for Albania, Edward for
Estonia, and Monarchs for All the Rest? The Royal Road to Prosperity, Democracy, and
World Peace” (1998) 31:4 Pol. Sci. and Politics 771.

Stockley, supra note 3.

Even the mildly pro-republic attitude of the country’s leading daily newspaper, the New
Zealand Herald, has had little if any discernible impact.

4 Shannon, supra note 109 at 25.
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generations. The increase in immigration from Asian, and other non-traditional
sources could also fuel this change.'*!

Opinion polls have always shown younger people are more inclined to fa-
vour a republic, though this has not led to any significant increase in support for
a republic by the population as a whole over the last three decades.'* Opinion
polls quite clearly show that the number of people who support the monarchy
consistently outnumber those who favour a republic.'®

Support for a republic is found most significantly among the more highly
educated sectors of society, and among the lower socio-economic groups.'* But
these arguments are problematic. Support for the monarchy ebbs and flows over
time for various, not always predictable reasons.'* More importantly, support
appears, as in Australia, to be firmer for the system than for the symbolism.
Australia adopting the republic system of government could well be a major
catalyst for New Zealand to follow suit'*—though by no means conclusive.'¥

IV. SOME LEGAL CONSIDERATIONS

APART FROM CONSIDERATIONS OF THE POPULAR SUPPORT or otherwise for the
monarchy, there is an argument that it might be illegal for New Zealand to be-
come a republic, an argument which also has as its basis the belief that the
Crown has evolved as a distinctly New Zealand institution.

141 R, Miller, “God Save the Queen: The Republican Debate and Attitudes Towards the Mon-
archy in New Zealand” (paper presented to the Australasian Political Science Association
Conference, Flinders University, Adelaide, 29 September 1997).

2 Polls conducted over this time appear, rather, to reflect the contemporary media coverage

of the royal family. Thus in the 1960s there was comparatively little coverage. But during
the early 1980s support for the monarchy grew as (positive) coverage increased. It declined
again in the early 1990s, but has since increased.

> For example, National Business Review/Compagq polls, conducted by UMR Insight regularly

since 1993, have shown support for the monarchy at between 50% and 60%. Support for a
republic has remained steady at 27-29%. A November 1999 New Zealand Herald/Digi Poll
survey found 70.1% for the monarchy and 21.4% for a republic, with 8.5% undecided or re-
fusing to say; National Business Review (5 March 1999) 16; New Zealand Herald (13 No-
vember 1999) A3.

This economic/cultural divide was remarked upon in the aftermath of the Australian refer-
endum; G. Ansley, “Poll Exposes a Raw Nerve” New Zealand Herald (8 November 1999).

5 Support for the monarchy appears to decline at a time of negative publicity for the Royal

Family, and increase in times of positive publicity. Yet the underlying support levels are lit-
tle changed over several decades.

Winterton, supra note 129 at 205.

7 N. Cox, “Neo-Liberal Republicanism has no Place in this Country” New Zealand Herald (5
November 1999) A17.
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In 1993 Sir Robin Cooke, President of the Court of Appeal of New Zealand,
contributed to Joseph's Essays on the Constitution some reflections on the legal
implications of New Zealand becoming a republic. Lord Cooke of Thorndon (as
he became in 1996)"* felt that the adoption of a republican form of government
in New Zealand would not only be a radical change in the system of govern-
ment, but might even be illegal.'*

This proposition claims support from two arguments, one legal, the other
political, although perhaps ultimately legal as well. Lord Cooke has enunciated
the first (based on an interpretation of the Constitution Act 1986),'® Brookfield
the second (which is based on the Treaty of Waitangi)."”!

The Statute of Westminster 1931'*? expressly provided that it did not confer
any power to repeal or alter the New Zealand Constitution Act 1852" otherwise
than in accordance with the law existing before the commencement of the 1931
Act. Thus, in 1947 further imperial legislation'** was needed to empower the
Parliament of New Zealand to alter, suspend, or repeal, any of the provisions of
the 1852 Act."

However, by s. 26 of the Constitution Act 1986, the New Zealand Constitution
Act 1852, the Statute of Westminster 1931,"” and the New Zealand Constitution
(Amendment) Act 1947 were declared to have ceased to have effect as part of
the law of New Zealand. Reliance can no longer be placed upon the 1852 Act
and its amendments for any future constitutional changes in New Zealand.'*®

The 1986 Act attempted to maintain continuity by providing that the
House of Representatives shall be the same body as that referred to in s. 32 of
the New Zealand Constitution Act 1852." Similarly, s. 14(1) provides that there
shall be a Parliament of New Zealand. This shall consist of the Sovereign in

18 For the remarkable circumstances of the appointment to the House of Lords of a New Zea-
land judge see N. Cox, “Lord Cooke of Thorndon” (1996) N.Z.L.J. 123.

49 Sir O. Dixon, “The Law and the Constitution” (1935) 51 L. Quarterly R. 590.

150 See particularly Lord Cook of Thorndon, “The suggested revolution against the Crown” in

P. Joseph, ed., Essays on the Constitution (London: Butterworths, 1995) at 35.
151 F.M. Brookfield, “Republican New Zealand” (1995) 3 N.Z.L.R. 316.
152 22 GeoV,c. 4 (UK).
1315 & 16 Vict., c. 72 (UK.).
5% New Zealand Constitution (Amendment) Act 1947.
135 Cooke, supra note 150 at 30-31.
1% Supra note 153.
157 Supra note 152.
1% Cooke, supra note 150 at 31-32.
1% Supra note 153.
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right of New Zealand,'® and the House of Representatives. This latter is said to
be the same body as that which before the commencement of the Act was called
the General Assembly,'® although it was the Governor-General, rather than
the Sovereign, who was part of the General Assembly. Section 15(1) states that
the Parliament “continues to have full power to make laws”—without, however,
specifying any source for that power. Especially seminal are ss. 2 and 3:'®

2. Head of State

(1) The Sovereign in right of New Zealand is the head of State of New Zealand,
and shall be known by the royal style and titles proclaimed from time to time.

(2) The Governor-General appointed by the Sovereign is the Sovereign’s
representative in New Zealand.

3. Exercise of royal powers by the Sovereign or the Governor-General
(1) Every power conferred on the Governor-General by or under any act is a royal
power which is exercisable by the Governor-General on behalf of the Sovereign,
and may accordingly be exercised either by the Sovereign in person or by the Gov-
ernor-General.

(2) Every reference in any act to the Governor-General in Council or any other like
expression includes a reference to the Sovereign acting by and with the advice and
consent of the Executive Council.

While the Sovereign is recognised as head of State, the continued authority of
the imperial statutes which established the present structure of Parliament, con-
sisting of the Queen and the House of Representatives, is ended. This ambiva-
lence led to debate among constitutional scholars as to whether the New Zea-
land constitution is autochthonous.'®?

Lord Cooke contended that it is by no means clear whether the mere
amendment of ss. 2(1) and 14(1) of the Constitution Act 1986 would legally ef-
fect the abolition of the monarchy. Although the provisions of the Constitution
Act are not entrenched,'® and the abolition could legally be effected virtually

' By s. 2 of the State-Ouned Enterprises Act 1986, “Crown” is defined as “Her Majesty the
Queen in right of New Zealand.”

16l As established by the New Zealand Constitution Act 1852.
12 Cooke, supra note 150 at 32.

1 See P. Joseph, Constitutional and Administrative Law in New Zealand (Sydney: The Law Book
Co., 1993) at 409-417, 486-487; N. Cox, The Evolution of the New Zealand Monarchy: The
Recognition of an Autochthonous Polity (PhD. Thesis, University of Auckland 2001); Ibid. at
33.

Whether even the United Kingdom Parliament can in fact entrench an enactment remains
controversial. The Union with Scotland Act 1706 was declared to be entrenched, but has
been subject to repeated amendments. Most recently, art. 22 was repealed by the Statute
Law (Repeals) Act 1993, s. 1(1) and schedule 1.
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overnight by a bare majority of the House of Representatives,'® the issue is not

purely or even mainly a legal one. Put simply, the Queen is one of the elements
of Parliament, and cannot eliminate herself without annulling Parliament.'®

Daniel O’Connell also has doubted that even a supreme legislature has the
authority to change its own structure by abolishing the monarchy.’’ Such ar-
guments however have little political force, and would be unlikely to prove a
serious hurdle for any Parliament that wished to legislate for a republic. The
monarchy itself can be seen as the cornerstone of the entire edifice, though the
position of the Crown in New Zealand is not, unlike in Canada and Australia,
protected by statutory entrenchment.'®

Section 14(1) of the Constitution Act 1986 provides that Parhament consists
of the Sovereign (in right of New Zealand) and the House of Representatives. A
republic could be established in New Zealand by the simple expedient of
amending this provision to replace the Sovereign with a President, as the sec-
tion is not entrenched.'®

But the courts, relying of the common law, might not recognise any ordinary
legislation which purported to establish a republic, in the absence of a referen-
dum. This would depend upon the extent to which the courts felt that a repub-
lic constituted a fundamental change in the constitutional grundnorm.'”

165 Although it may be questioned whether the Governor-General should, or indeed could,

decline to give the royal assent to such a measure. See Dixon, supra note 149.
18 Cooke, supra note 150 ar 35.

167 See “Monarchy or Republic?” in G. Dutton, ed., Republican Australia? (Melbourne: Sun
Books, 1977) at 32.

18 A. Wood, “New Zealand” in D. Butler, & D.A. Low, eds., Sovereigns and Surrogates: Consti-
tutional Heads of State in the Commonwealth (London: Macmillan, 1991) at 114; Cooke, su-
pra note 150 at 33-35.

1% Though Lord Cooke has argued that the section may be effectively entrenched, on similar

reasoning to that used to argue that the House of Lords is irremovable; (1999 New Zealand
Law Conference, Rotorua, 8 April 1999).

170 The boldest statement of the common law was by Coke, C.J. in Dr Bonham's Case (1610), 8
Co Rep 114, 118; 77 ER 638, 652:

It appears in our books that in many cases the common law will control acts
of parliament and sometimes adjudge them to be utterly void; for when an act
of parliament is against common right and reason, or repugnant, or impossible
to be performed, the common law will control it and adjudge such act to be
void.

This reflected Coke’s considered opinion at the time, but there is some doubt that it re-
flected the views of his fellow judges. Lord Ellesmere reacted sharply, saying it was more fit-
ting “that acts of parliament should be corrected by the same pen that drew them than to
be dashed in pieces by the opinion of a few judges”; “Observations on Coke’s Reports” in
L.A. Knafla, Law and Politics in Jacobean England (Cambridge: Cambridge University Press,
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Minimal'change to the New Zealand constitution, by removing the office of
the Sovereign, and substituting that of a President, would certainly make the
country a republic, but one without any claim to be even partly based on popu-
lar sovereignty.'”! This would require a more fundamental constitutional revi-
sion, almost certainly involving an entrenched constitution adopted by referen-
dum.

More importantly, as the signatory of the Treaty of Waitangi, the Crown
remains symbolically important in Maori society. Therefore the option of the
minimalist republic, advocated so warmly but unsuccessfully in Australia in
1999, may be more difficult to obtain in New Zealand.'"

V. CONCLUSION

THE NINETEENTH CENTURY BRITISH TRADITION OF republicanism was based
largely on opposition to government in the hands of hereditary Sovereigns. As
the personal power of the Sovereign declined, so opposition changed to focus
on the cost of monarchy, which remains the basis for much of the existing re-
publicanism in Great Britain.'”

Neither argument has much relevance in the realms. The personal power of
the Sovereign and his or her local representative is strictly limited, and the cost
of the monarchy is borne, to a great extent, by the British taxpayer.'’* This
leaves nationalism or symbolism as the major factor.

The republican tradition in Australia was grounded in nationalism, a degree
of Irish republicanism (which saw the Crown as symbolic of British oppres-
sion'”), and a smaller degree of doctrinaire republicanism, whose advocates saw
hereditary authority, however attenuated, as inimical to democracy. The result
of the 1999 referendum would appear to suggest that republicanism founded on

1977) at 307. It seems from Coke’s Fourth Institute that on further reflection he himself re-
lented.

71 F.M. Brookfield, “A New Zealand Republic?” (1994) 8 Legislative Studies 5.

17 See in particular, Saunders, supra note 53 at 276-286.

1" See T. Nairn, The Enchanted Glass: Britain and its Monarchy (London: Radius, 1988).

1 The scale of the vice-regal establishments are comparatively modest, certainly compared

with that formerly maintained by the Viceroy of India; Marquess G.N. Curzon of Kedle-
ston, British Government in India: The Story of the Viceroys and Govemment Houses (London:
Cassell, 1925); Australia, Office of the Official Secretary to the Governor-General of Aus-
tralia, Annual Report, 1994-1995, Estimates of Appropriations for the Government of New
Zealand 1999-2000, B.5 vol. Ill (Ottawa: Public Information Directorate, Government
House, 1999) 116.

15 A similar perception has influenced French Canadians; Conley, supra note 123.
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nationalism alone is insufficient, and that deeper concerns with the constitu-
tional structure of the country were critical.'

New Zealand, for various reasons, appears to have a less strongly polarised
society, and at present lacks the chauvinism seen in much of the republic rheto-
ric in Australia.'”” Although present in varying degrees, none of these factors
has encouraged the growth of a strong republican movement. Symbolism is im-
portant in New Zealand, but it does not necessarily require the abolition of the
monarchy to reinforce national identity. Indeed, the symbolism of the Crown
has become an important element in Maori-government dialogue.'”

The symbolic argument for a republic has failed to gain significant support
so far, perhaps because it concentrated overly on the person of the Sovereign.
The dangers of this approach were illustrated in the 1999 Australian referen-
dum campaign. Like in Canada,'” the Crown is arguably not an issue in New
Zealand because of the strength of our national identity, not its weakness. Many
Canadian commentators have expressed the view that republicanism is not a
major issue in Canada, because of the constitutional pre-occupation with Que-
bec, and Canada’s desire to distinguish itself from the United States of Amer-
ica.'® Various other reasons might be advanced as to why the Crown has con-
tinued to be regarded as a useful tool of government. Trudeau held the prag-
matic view that abolition of the monarchy would be more trouble than it was
worth.'®' Smith would go further, and rejects a minimalist interpretation of the
Crown’s position in the polity. He advances the proposition that the Crown as a
concept should be taken seriously, and asserts that the Crown is the organising
force behind the executive, legislature, administration, and judiciary.

According to Smith, in the Canadian federal structure the Crown exercises
determinative influence over the conduct of intergovernmental relations. The
result is a distinctive form of federalism best described as a system of compound
monarchies.'® The Crown played an essential role

In converting the highly centralized constitution originally designed by the Fathers of
Confederation into the more balanced and decentralized system of today, a system in

176 All states voted against the republic. All divisions voted for the status quo, except those in

inner city areas of state capitals, and the Melbourne metropolitan region; Australia, Austra-
lian Electoral Commission, Referendum 1999 Results and Statistics (Canberra: Australian
Electoral Commission, 2000).

177 Always excepting the position of those few Maori nationalists of the more extreme variety;

Graham, supra note 1.

1 See Hayward, supra note 31.

1% See Smith, supra note 55.

18 Fennell, supra note 55; Smith, supra note 55.
181 "Smith, bid. at 47.

182 Ibid. at x.
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which the provinces are not inferior, subordinate governments but instead exercise de
facto coordinate sovereignty with that of the federal government.'®®

The Crown has also been important precisely because it is the established
mechanism through which Canadian government is conducted. The Canadian
Constitution of 1867 was deliberately unclear in several key areas. This was be-
cause, as the Quebec Resolution stated: :

The Conference ... desire to follow the model of the British constitution so far as our

circumstances will permit ... and the Executive authority or government shall be ...
administered according to the well-understood principles of the British constitution. '®*

Flexibility was important, and this the Crown gave Canada.

Canadian governments benefited from the vagueness of a system of gov-
ernment based upon conventions rather than written rules. But not only the
federal government gained, provincial governments benefited also. Thus the
practical importance of the Crown lay in the authority which it conferred upon-
the provincial governments.

Equally importantly in New Zealand, recent experience with the adoption of
a new electoral system is not likely to encourage advocates of short-term
change. Popular feeling seems to suggest dissatisfaction with on-going social,
economic and political reforms.'® :

The special position of the Maori people further complicate the situation,
and arguably strengthen the Crown, even if only by weakening the case for a
republic.'® Certainly, the adoption of a republic would require consideration of
questions inherently more complex than those faced by the Australian popula-
tion. In parallels with the New Zealand situation, it can be seen that, to some
degree at least, the establishment of Canada was founded on a series of treaties
between the Crown and the native American people. The obligations under
these treaties have been assumed by the Canadian authorities, but in such a way
that the Crown remains symbolically central to the relationship.’® -For the rela-
tionship is not between Europeans and natives, though it could be perceived as
being between State and natives—provided there was agreement as to the na-
ture of the State.

183 Cited in ibid. at 184.

1% See A. Heard, Canadian Constitutional Conventions: The Marriage of Law and Politics (To-
ronto: Oxford University Press, 1991).

185 Kelsey, supra note 105.

1% Lange, supra note 90. The same can be said of New Zealand relationship with Niue and the
Cook Islands, for both of which the Crown in right of New Zealand is responsible.

7 One rather unusual aspect of this is the existence, since 1711, of Her Majesty’s Chapel of

the Mohawk; Brantford, Ontario; D. Baldwin, The Chapel Royal: Ancient and Modem (Lon-
don: Duckworth, 1990) at 56-62.
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The weakness in support for a republic is not due to enthusiastic support for
the monarchy per se. Now largely divorced from the person of the monarch by a
process of nationalisation, localisation, or patriation, the Crown it has devel-
oped a life of its own. The Crown remains important because of: the peculiar
system of government which New Zealand has inherited; the monarchy perhaps
less so.

Decolonisation or further constitutional evolution need not take the form of
republicanism; but rather the remodelling of the Crown in a truly national
form.'® Indeed, in this respect New Zealand would seem to have more in com-
mon with Canada than with Australia.’® The Crown had assumed a dual na-
ture in Canada long before the concept of the divisibility of the Crown was fully
developed in the Dominions.'® But the application of this later concept also led
to changes in the Canadian Crown. Acting only on the advice of Canadian
Ministers, and no longer an agent of empire, the Governor-General assumed a
position increasingly analogous to that the Sovereign held in the United King-
dom, leaving little room for the Sovereign.'!

The symbolism of the Crown was therefore reworked, rather than discarded.
In Canada, rather than a call for a republic, there has been a “separation of the
person of the monarch from the concept of the Crown.”*? This has however
tended to diminish the dignity of the Queen’s person, and may also ultimately
diminish the practical role the Crown plays in Canadian government.'

After the return to power of the Liberal Party in 1963, the new government,
influenced by the proponents of bilingualism, set out to reform the Crown in
Canada as a specifically Canadian institution.'” There was a deliberate rejec-
tion of the historic Crown with its anthem, emblems, and symbolism, which
made accessible a past the government of the day rejected. The new Crown was
to be “rooted in the future, not in the past.”*** This did not mean rejection of

1% Indeed, it must be remembered that New Zealand, like Canada and Australia, grew up as
colonies of British settlement, with important consequences for their institutions, culture,
laws, and monarchies; Smith, supra note 55 at 201.

18 See ibid. at 28-29.
%0 See Attomney-General of British Columbia v. Attorney-General of Canada (1889), 4 Cart 255
at 263-264 per Jounier ]. -

1 Who did, however, open Parliament in person, for the first time in Canada, in 1957.

%2 Smith, supra note 55 at 25.

%3 It has also led to the development of loyalty to an indigenous Crown; A.R.M. Lower, “The

Origins of Democracy in Canada” in W. Heick, ed., History and Myth: Arthur Lower and the
Making of Canadian Nationalism (Vancouver: University of British Columbia Press, 1975) at
26.

14 Smith, supra note 55 at 47.
195 Ibid.
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the Crown, but moulding it to a new form, one symbolic of multiculturalism and
modernity.

The existence of the Treaty of Waitangi as a focus for indigenous rights has
influenced the direction of political theory in New Zealand, and has promoted
the identification of the Crown as the principal organ of government. Such a
move might have occurred in Canada, but for the federal structure of govern-
ment. It never occurred in Australia because an entrenched Constitution and a
long-standing minority republican sentiment prevented this. But support for the
system of government which the Crown represents does not of itself equate to
support for the monarchy.
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