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that she had to defend herself. Individuals should be required to have a reasonable
belief in the imminence of danger to warrant the use of deadly force in self-defense.

If Lenore Walker is right, and women who have been battered more than once
manifest the psychological symptoms associated with the battered woman syn-
drome, then it seems to follow from my argument that battered women should not
be able to claim justified self-defense. However, we need not draw this unwelcome
conclusion. On the contrary, there is good evidence to support the claim that many
battered women do not suffer from the symptoms associated with the syndrome,
despite their experience of repeated battering. Indeed, some theorists have gone
so far as to question whether the syndrome actually exists, citing recent studies that
call into question the findings of Lenore Walker.”” Whether or not the syndrome
actually exists and battered women exhibit symptoms of learned helplessness and
heightened sensitivity, I maintain that battered women'’s perceptions of imminent
harm and the need for deadly force can be shown to reflect good judgment and
sound reasoning in many cases. The failure of the Court to appreciate this fact rests
with their neglect of the context in which battered women act in self-defense, their
personal history, and their individual characteristics. By attending to these contex-
tual and individual factors, I maintain that many battered women’s acts of self-
defense are justified on their own merits, rendering a separate appeal to the bat-
tered woman syndrome both unnecessary and inappropriate.

B. R. v. Lavdllee Revisited

By re-examining the facts of the Lavallee case, I will briefly illustrate how attention
to individual and contextual factors shows that Lavallee’s act of self-defense is
justified on its own merits. Expert testimony still plays a crucial role in supporting
Lavallee’s claim of justified self-defense. However, this testimony must focus on the
battering relationship and the socio-economic circumstances of battered women,
and not the battered woman syndrome and its psychological effects. The justifica-
tion for admitting this expert testimony remains the same: it is introduced to
facilitate the court’s appreciation of the special circumstances surrounding the
battering relationship which are often beyond the ken of the average judge or juror
due to the prevalence of cultural myths and sexist stereotypes.

First, the question of whether Lavallee faced imminent danger at the time of
the incident can be addressed simply by examining the contextual and individual
factors which shaped Lavallee’s perception of reasonableness. Lavallee’s claim that
Rust was capable of causing her grievous bodily harm is supported by independent
testimony—friends, neighbors, police officers, and emergency room physicians had
witnessed or overheard several fights and observed evidence of injuries Rust had

" Several of these studies are discussed in Schopp, Sturgis & Sullivan, supra note 42 at 53-64.
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inflicted on Lavallee.’® In addition, Lavallee’s familiarity with Rust’s pattern of
violence gave her the knowledge and experience to predict signs of impending
danger not perceptible to others. Relying on this experience, Lavallee was able to
discern a change in Rust’s behaviour on the night in question which suggested to
her that Rust would follow through with his threat to kill her. The evidence
- Lavallee provided (communicated through Dr. Shane's testimony) for this height-
ened danger included the fact that, unlike previous death threats, this time Rust
actually loaded a weapon and handed it to Lavallee. This change in his behaviour
signaled to Lavallee that the impending attack, unlike previous attacks, would be
life-threatening. :

These considerations, in themselves, are sufficient to demonstrate the reason-
ableness of Lavallee’s belief that she faced imminent danger from Rust. We need
not invoke the battered woman syndrome and attribute some psychologically
altered state of awareness such as “heightened sensitivity” to justify Lavallee’s belief
that she feared imminent danger from Rust. By observing the facts of the situation
from Lavallee’s perspective, that is, from the perspective of a person who is inti-
mately acquainted with Rust’s pattern of violence, Lavallee’s belief that she faced
imminent danger from Rust appears reasonable and justified.

Second, the question of whether Lavallee reasonably perceived that deadly
force was necessary to preserve her from harm may also be addressed without
appealing to the battered woman syndrome. The determination of necessity rests
on an assessment of the options available to Lavallee at the time of the incident,
such as whether she could have summoned the assistance of others, or retreated
to safety. The court heard evidence of Lavallee’s history and, in particular, her
previous efforts to obtain assistance from friends, neighbors, doctors, and police.
Police had been called to her house on numerous occasions, not once laying charges
against Rust. Lavallee had taken several trips to the hospital for injuries sustained
at the hands of Rust. Although the doctors who attended to her past injuries
suspected she had been beaten, they made no effort to report this to police or social
workers.” On the night in question, Lavallee’s appeals to friends for assistance were
ignored. Norman Kolish testified that he witnessed Lavallee pleading with Rust to
leave her alone and that she had sought protection by trying to hide behind Kolish.
Lavallee also solicited the help of a friend named Herb. She told Herb that Rust
was going to beat her and Herb responded by saying, “[y]eah, I know,” and adding
that if Lavallee was “his old lady things would be different.”® Neither Herb nor
Kolish came to her aid at any time.

8 Lawallee, supra note 10 at 102.

Ibid.
Ibid. at 101.
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Lavallee’s history of failed attempts to obtain assistance are sufficient to
support her claim that she reasonably believed that self-help was the only viable
option. Testimony that Lavallee was suffering from “learned helplessness,” and due
to this psychological condition could not be expected to seek assistance, under-
mines Lavallee’s claim. It denies the very real efforts on Lavallee’s part to seek
assistance. It also suggests that her failure to secure the help of others was a
reflection of Lavallee’s mental condition and not the reality of her situation.

Second, the question of whether retreat was a possible option for Lavallee may
be addressed with reference both to the location of the incident and Lavallee’s
socio-economic circumstances. It should be noted that while there is no statutory
requirement to retreat before resorting to violence in self-defense, case law has
tended to favor such a requirement in the interest of preserving life over the
protection of property or honor.®' However, as Madame Justice Wilson notes in her
judgment, the law has also tended to treat the victim’s home as her last line of
defense, permitting her to remain and defend herself rather than flee.*’ But even
if the law is interpreted so as not to require retreat from one’s home, there remains
the question of whether Lavallee could have avoided the need for deadly force
entirely by ending her relationship with Rust at some earlier date. The fact that
Lavallee did not leave in the days or weeks prior to the incident may seem to
suggest that she was not really in danger at the time of the incident. On this reading
of the evidence, it might appear that Lavallee killed Rust out of malice or for
revenge. Expert testimony can rule out this possibility by explaining the particular
socio-economic circumstances of many battered women. For instance, an expert
could explain how battered women often do not have the resources or skills to
make it on their own, they may have dependent children, and social assistance may
be limited—many communities do not have shelters, and the ones that do often
have long waiting lists and permit only short stays. In addition, the expert could
relate statistics that indicate escape from a batterer carries grave risks: batterers
have been known to retaliate by hunting down their partners and, upon finding
them, beating them more severely or even killing them. The police offer little
protection and the enforcement of restraining orders is often lax.

These considerations suggest that Lavallee’s failure to leave prior to the
incident may have been motivated by the reasonable judgment that leaving was
not a viable option. We need not suppose that Lavallee’s failure to leave is attribut-
able to learned helplessness when her socio-economic circumstances provide ample
evidence that retreat to safety was not a real alternative.

ot See Stuart, supra note 13 at 397-98; R. v. Deegan (1980), 49 C.C.C. (2d) 417 (Alta. C.A.).

82 Lavallee, supra note 10 at 124. Wilson J. refers specifically to the case of R. v. Antley, [1964] 2 C.C.C.

142 (Ont. C.A.). See also Brown v. United States of America, 256 U.S. 335 (1920).
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Finally, to address the equal force or proportionality requirement—the require-
ment that the force used by the defendant be no more than is necessary to avert
the threatened harm—we may again refer to the facts of the situation and to the
particular characteristics of the defendant. The proportionality requirement entitles
one to use defensive force so long as it is proportional to the unlawful force used
against you. Thus, it is permissible to use deadly force to defend oneself against
deadly force. Given that Rust threatened to shoot Lavallee, it would appear that
she was justified in using lethal force against him. However, the fact that Rust was
not actually in possession of a weapon at the time that Lavallee shot him compli-
cates the matter. By attending to Lavallee’s history, however, her decision to shoot
Rust when he was unarmed seems reasonable. The evidence clearly indicates that
Lavallee had gotten the worst of every beating. Clearly, she could not defend herself
against Rust without a weapon and, if there had been a struggle, she would more
than likely have lost her hold on the weapon only to have it used against her.

Considerations about Lavallee’s personal history and individual circumstances
suggest that Lavallee was reasonable in using the weapon against her unarmed
batterer. Appealing to the battered woman syndrome does not help to explain why
Lavallee was justified in using deadly force against Rust. Indeed, the explanation
which the syndrome provides for Lavallee’s victimized condition, namely, the
symptom of learned helplessness, seems inconsistent with Lavallee’s defensive
action. If the syndrome is correct and a battered woman may be “beaten so badly
... that ... she loses the motivation to react and becomes helpless and ... power-
less,”® it is difficult to imagine how a woman in this condition might be able to
summon the will to act in her own defense.

This review of the facts in R. v. Lavallee indicates that a strong case can be
made for the reasonableness of Lavallee’s act of self-defense by attending solely to
contextual and individual factors. Attention to these factors reveals that Lavallee’s
perception of imminent harm and the need for deadly force was reasonable and
justifiable given her personal history, socio-economic circumstances, and individual
characteristics. We need not appeal to the battered woman syndrome and invoke
symptoms of psychological impairment to make this point. Indeed, if anything,
suggesting that Lavallee’s perceptions of imminent harm and the need for deadly
force were conditioned by a psychological disorder induced by trauma tends to
undermine the reasonableness of her defensive actions.

This is not to suggest, however, that expert testimony does not have a role to
play in the Lavallee case. On the contrary, expert testimony on the battering
relationship and the socio-economic circumstances of battered women remains
crucial to Lavallee’s defense. Such testimony serves to debunk the myths and

63 Lavallee, supra note 10 at 121.
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stereotypes which surround the battering relationship, thereby facilitating the
court's appreciation of Lavallee’s particular circumstances. Evidence on the bat-
tered woman syndrome is not required to make this point. Expert testimony on the
contextual and individual factors relating to the battering experience, including
evidence on the cycle of violence, can be successfully dissociated from testimony
on the battered woman syndrome.

The battered woman syndrome, as it is currently understood, suggests that
there is a causal relationship between the cycle of violence and the development
of psychological symptoms, such as learned helplessness, depression, and low self-
esteem. However, we need not accept this characterization. Recent studies have
cast doubt on the alleged causal relationship between the cycle of violence and the
development of these psychological symptoms, suggesting that battered women do
not exhibit a higher incidence of depression and low self-esteem than other mem-
bers of society.* In addition, there is some debate as to whether Seligman’s research
on animals, which purportedly identified the phenomenon of learned helplessness,
can be appropriately applied to humans.®® These considerations make it reasonable
to suppose that experience with the cycle of viclence does not necessarily lead to
the development of such symptoms. And, given my argument above to the effect
that the psychological symptoms associated with the syndrome may undermine the
conditions necessary for reasonable belief, it seems wise to avoid invoking these
symptoms to explain defensive behaviour when attention to contextual and
individual factors will suffice.

C. R. v. Eyapaise: A Continued Role for the Battered Woman
Syndrome

While there is a strong argument for resisting an appeal to the battered woman
syndrome in cases like Lavallee, where the defendant’s actions are justified by her
circumstances, the battered woman syndrome still has a role to play in the courts.
For instance, an appeal to the syndrome seems appropriate in the case of R. v.
Eyapaisc® since it helps us understand why the defendant felt the need to defend
herself with lethal force in a situation where she did not face grievous bodily harm.
In this instance, evidence on the syndrome may be used to support a mitigated
sentence or even an acquittal on the grounds that mens rea was negatived because
the accused lacked the specific knowledge and intent to commit the offence.®’

8 See the research cited by Schopp et al., supra note 42.

& Ibid.

6 Supra note 12.

87 See Stuart, supra note 13.
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In this case, the defendant Nellie Eyapaise was charged with assault with a
deadly weapon. On the night the assault occurred, Eyapaise accompanied her
cousin and a stranger, Kenneth Boutin, to her cousin’s house to continue an
evening of drinking. At the house, Boutin proceeded to grab Eyapaise about the
breasts and thighs. Eyapaise pushed Boutin away repeatedly. When she tried to get
up, Boutin grabbed her and pulled her towards him. Eyapaise broke free apparently
without a struggle, grabbed a knife, and stabbed Boutin in the neck causing him
serious injury. In her defense, Eyapaise claimed that she suffered from the battered
woman syndrome due to a history of battering relationships, and that it was her
affliction with the syndrome that caused her to fear grievous harm from Boutin.
While acknowledging that Eyapaise’s history may have contributed to her fear, the
court convicted her on the grounds that there were other means of assistance
available to her. The judge, McMahon J., maintained that “[h]er cousin was present
and could have intervened, his wife was in an adjacent room and apparently sober.
She could have left, a telephone was close, and [Boutin] had stopped his objection-
able conduct for a while.”®®

Was the Court right in convicting Eyapaise? The facts of the case seem to
indicate that, unlike Lavallee, Eyapaise did not have reasonable and probable
grounds for believing that she faced imminent danger necessitating the use of lethal
force. Even if we examine the broader context of the situation and take into
account Eyapaise’s history of abusive relationships, this history does not warrant
Eyapaise’s defensive behaviour. The fact that Eyapaise was battered by men in the
past helps us to understand why she might have been afraid of Boutin on the night
in question, but it does not render her perception of danger reasonable. Unlike
Lavallee, Eyapaise did not have a prior relationship with Boutin, so she was not in
any position to judge whether Boutin's advances would escalate to violence.
Moreover, Eyapaise’s use of a lethal weapon to fend off Boutin’s advances seems
out of proportion to the force used against her, especially in light of the fact that
Boutin readily released Eyapaise when she pushed him away. Finally, there does
not seem to be any reasonable explanation for why Eyapaise did not pursue alterna-
tives to the use of self-help, such as soliciting the help of her cousin’s sleeping wife
or calling the police. Moreover, the fact that the incident did not occur in her own
home, coupled with the fact that Eyapaise had no reason to suppose she would be
prevented from leaving or pursued if she fled, supports a presumption in favor of
retreat over the use of lethal force.

Arguably, expert evidence relating Eyapaise’s experiences might cast doubt
on the viability of these options. It is possible that her experience with past batter-
ing relationships had raught her that social agencies, friends, and even relatives,

6 Eyapaise, supra note 12 at 246.
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could be counted on for assistance. Perhaps, she had attempted to retreat from an
abuser in the past, only to be pursued and attacked. If so, then her belief that she
had no other option but defensive force would appear to be a reasonable inference
from past experience. Nevertheless, there remains no way to justify Eyapaise’s
personal belief that Boutin, in particular, posed a danger to her. Eyapaise did not
have sufficient knowledge of Boutin’s past behaviour to predict whether his un-
wanted touching would lead to violence. Indeed, the fact that he immediately
withdrew when rebuked by Eyapaise would seem to suggest that he posed no threat.
Given these facts, lethal force in response to Boutin’s unwelcome advances consti-
tutes an unwarranted use of force under the circumstances.

Though the evidence strongly suggests that Eyapaise was not justified in acting
in self-defense, we might still question whether she should be held responsible for
her actions. There remains the issue of whether Eyapaise was capable of appreciat-
ing the nature and quality of her criminal behaviour. The evidence suggests that
Eyapaise honestly believed that Boutin intended to cause her grievous bodily harm.
There is no evidence of malice on Eyapaise’s part, and her fear appears to be a
response conditioned by years of abuse. Evidence on the battered woman syndrome
can help to explain how Eyapaise’s perceptions of imminent harm and the need for
deadly force were distorted by the trauma of battering. These distorted perceptions
explain why she inaccurately assessed the danger Boutin posed to her, and why she
failed to pursue alternatives to the use of lethal force. But these distorted percep-
tions also suggest that she may have been incapable of appreciating the nature and
quality of her actions, and of recognizing the fact that her use of lethal force against
Boutin was unjust and unlawful under the circumstances.

While a defense of mental incapacitation may seem appropriate in Eyapaise’s
case, there are a number of concerns raised by such a defense. Chief among these
concerns is the fear that we will be encouraging the courts to view all battered
women’s defensive acts as unbalanced. But we might also be concerned that
insanity inaccurately describes Eyapaise’s mental condition. Eyapaise’s perceptions
and judgments are not the perceptions and judgments of scmeone who is insane.
On the contrary, Eyapaise’s unreasonable fear of Boutin is similar to the unreason-
able fears expressed by people who suffer from phobias. Eyapaise is no more insane
that a person suffering from claustrophobia. Like a phobic, however, her ability to
reason soundly in circumstances relating to her traumatic experience is seriously
impaired. This suggests that instead of treating her as insane, the law should regard
evidence on the battered woman syndrome as evidence which negartives mens rea.
Thus, a women who has a personal history of battering may honestly, but mistak-
enly, believe that she faces grave danger necessitating the use of defensive force.
Though her false belief may cause her to harm an innocent person, she lacks the
criminal intent requisite for conviction.
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When an accused is charged with an offence requiring proof of specific intent,
there is much authority in Canadian law allowing evidence that the accused was
suffering from a disease, although falling short of mental disorder, to be used to
negative the specific intent required for the offence.® This doctrine is distinct from
the specialized diminished capacity defense to murder in English law which provides
that a person suffering from “abnormality of the mind” which impaired his legal
responsibility should be “liable instead to be convicted on manslaughter.”™ The
Canadian approach relies instead on an interpretation of a substantive mens rea
requirement and involves a determination of whether the defendant had the mental
state required to prove the offence. Canadian law does not posit a special category
of murder under extenuating circumstances. Several decisions of various provincial
courts of appeal have allowed psychiatric evidence which is insufficient to establish
the defense of insanity to, nevertheless, be admitted to negative the proof of mens
rea.

For instance, the Quebec Court of Appeal in R. v. Meloche held that the
suicidal tendencies of the accused, though insufficient to establish insanity, might
nevertheless indicate a “state of mental weakness such that his will to commit the
three homicides was seriously affected.”” The same Court expressed a similar point
in Lechasser v. R. and held that evidence not establishing insanity may nevertheless
be “sufficiently strong to create a reasonable doubt as to the capacity of the accused
to formulate the specific intent that the law requires.””* The Ontario Court of
Appeal has expressed similar sentiments in both R. v. Browning” and R. v. Hilton.™
In Browning the Court spoke of the “specific intent” required for murder,” and in
Hilton the Court referred to the necessity of instructing the jury to consider such
evidence “along with all the other evidence in determining whether the accused
had the intent requisite for murder.””® The Supreme Court of Canada in Cooper
v. R. did not object to the attempt at trial to avoid the defense of insanity by

® See Stuart, supra note 13, and P. Knoll, Criminal Law Defenses, 2d ed. (Toronto: Carswell, 1994)

at 104.

See The Homicide Act, 1957 (5 & 6 Eliz. 2), c. 11.

™ R. v. Meloche (1977), 34 C.C.C. (2d) 184 (Que. C.A.) at 193.
2 Lechasser v. R. (1978), C.R. (3d) 190 (Que. C.A.) at 192.
(1977) 34 C.C.C. (2d) 200 (Ont. C.A.).

™ (1977) 34 C.C.C. (2d) 206 (Ont. C.A).
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Browning, supra note 73 at 202.

7 Hilton, supra note 74 at 208.
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adducing medical evidence to deny proof of mens rea.” And, in R. v. Rabey, the
majority of the Supreme Court approved the judgment of the Appeal Court that
if the defense of insanity was rejected, there could be consideration of the psychiat-
ric evidence in respect of the specific intent element of the offence charged,
namely, causing bodily harm with the intent to wound.” _

Evidence negativing mens rea might lead either to an acquittal or mitigation
of sentencing. The Criminal Code (section 672.54) states that a person who is found
not criminally responsible due to mental disorder must come before the Review
Board which may make one of several dispositions, including discharge, discharge
with conditions, or detention. Whether the accused is discharged or remanded to
a psychiatric hospital depends upon the nature of the mental disorder and the
degree of threat the accused poses to society. However, in cases where psychiatric
evidence is used to negative mens rea but not to prove mental incapacitation, it is
less clear how the Courts should respond. If the Court treats these cases in the same
manner as cases of mental incapacitation, then the question of whether Eyapaise
should be discharged or held for treatment depends upon whether she poses a
threat to society. Arguably, if Eyapaise reacts with excessive violence to certain
situations, she may well pose a threat to innocent bystanders. This concern might
lead us to suggest that Eyapaise should be detained for treatment. However, the
Court should also take into account the fact that society is partly to blame for
producing Eyapaise’s unreasonable fears by repeatedly failing to protect her from
violence in the past. Perhaps we ought to consider the possibility that it is society,
and not Eyapaise, that needs treatment. A society that provided sufficient police
and court protection for women like Eyapaise would go along way to ensuring that
women did not feel the need to exercise deadly force in their own defense.

IV. CONCLUSION

PRIOR TO THE INTRODUCTION of evidence on the battered woman syndrome,
insanity was the only defense the courts would countenance for women who had
killed their batterers. Expert evidence on the syndrome has been instrumental in
helping the Courts appreciate the reasonableness of battered women’s acts of self-
defense. By speaking to the circumstances and perspectives of battered women, this
evidence has helped to eradicate the many myths and stereotypes that surround
the battering relationship and has shown how the defensive behaviour of battered
women satisfies the requirements of self-defense. Despite this progress, there are
a number of difficulties engendered by expert evidence on the battered woman

" Cooper v. R. (1980), 51 C.C.C. (2d) 129 (S.C.C.).

B Ruv. Rabey (1977), 79 D.L.R. (3d) 414 (Ont. C.A)), affirmed (1980), 15 C.R. (3d) 225 (S.C.C)).
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syndrome. Feminist legal theorists have found that expert evidence has painted a
portrait of battered women as syndromized, emphasizing battered women’s victim-
ization at the expense of their agency. Instead of facilitating a claim of justified self-
defense, evidence on the syndrome has fed into existing stereotypes of battered
women as helpless victims leading some courts to regard a battered woman’s act
of self-help as evidence that she was not really a battered woman.

It is more than persistent sexism that is to blame for this unwelcome interpret-
ation of the syndrome. As I have argued, evidence on the syndrome appears to
undermine a battered woman’s claim of self-defense insofar as the psychological
symptoms associated with the syndrome conflict with both legal and commonsense
conceptions of what it means to formulate a reasonable belief. Learned helplessness,
for instance, suggests a person who is incapable of accurately perceiving and
responding adaptively to her situation. Unless we invoke a special standard of
reasonableness for battered women, an approach which risks stigmatizing battered
women and undermining legal universality, the perceptions of someone suffering
from learned helplessness do not appear to satisfy even a gender-neutral standard
of reasonableness.

How do these considerations impact on the use of expert evidence on the
battered woman syndrome to support a claim of justified self-defense? It is my view
that evidence on the syndrome should not be invoked in cases where the battered
woman’s perception of imminent danger and the need for defensive force can be
characterized as reasonable given due attention to contextual and individual
factors. A battered woman’s judgment that defensive force was necessary to
preserve her from harm is often a sound inference based on past experience. It is
not necessary to appeal to the battered woman syndrome and the symptoms of
heightened sensitivity and learned helplessness to make this point. Indeed, as [ have
argued, characterizing a battered woman'’s perceptions as the result of an abuse-
induced mental state ultimately undermines the reasonableness of battered wom-
en’s acts of self-preservation. Wilson ].'s judgment in Lavallee, while deserving of
praise for its sensitivity to the contextual and individual factors affecting Lavallee’s
perception of reasonableness, can nevertheless be criticized for needlessly invoking
the battered woman syndrome and thereby jeopardizing Lavallee’s claim of justified
self-defense.

This does not mean, however, that expert evidence has no part to play in self-
defense trials. Quite the contrary; such evidence is crucial to ensuring that the
courts appreciate the reasonableness of battered women’s acts of self-defense. An
expert on the battering relationship (who need not be a clinical psychologist) can
direct the Court’s attention to the contextual and individual factors which may
have conditioned the battered woman'’s perceptions. Without invoking the syn-
drome, this expert can speak to the knowledge acquired by battered women who
have experienced the cycle of violence (which is not the same as ascribing a
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symptom of heightened sensitivity). She can explain the socio-economic circum-
stances faced by many battered women—e.g., inadequate police protection,
nonexistent or overcrowded shelters, and the lack of other forms of social sup-
port—and explain how these circumstances may have shaped the defendant’s belief
that she had no alternative to self-help. Finally, an expert can focus attention on
the particular characteristics of an individual battered women—e.g. skills, re-
sources, talents, and physical attributes—which may impact both on the woman's
ability to defend herself against her batterer and her belief that she could not
escape. The use of this expert evidence is justified on the grounds that the situation
of battered women is beyond the ken of the average judge or jury whose perspective
may be clouded by sexist stereotypes and cultural myths. Thus, an expert’s knowl-
edge may still be necessary to ensure that the requirements of self-defense law are
applied in a manner that is sensitive to the different experiences and perspectives
of battered women.

Evidence of the battered woman syndrome, particularly its psychological
aspects, will not support a defense of justified self-defense and is inappropriate in
cases where attention to contextual and individual factors indicates justified self-
defense. However, in cases where the battered woman’s perceptions of imminent
harm and the need for deadly force are not substantiated by the context of the
situation, evidence on the psychological effects of the syndrome may be useful to
explain why the defendant nevertheless felt the need to exercise lethal force in self-
defense. In such cases, however, evidence on the battered woman syndrome may
serve either to prove mental incapacitation or to negative mens rea, that is, the
specific intent to commit the offense. A finding of not criminally responsible due
to mental incapacitation will be appropriate in extreme cases where the defendant’s
ability to reason has been severely compromised by her traumatic experience.
However, in cases where the defendant exhibits a mental disorder which falls short
of mental incapacitation, a mitigated sentence or even an acquittal may be appro-
priate if the mental disorder was sufficient to negative mens rea.






