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reports was a true indication, then the most distinguished Maritime jurist of the
colonial period must have been the formidable Alexander Croke, judge of Nova
Scotia’s vice-admiralty court during the Napoleonic wars. Five at least of Croke’s
judgments appeared as occasional pamphlets “at the particular request of the
gentlemen of the profession,” and Solicitor-General James Stewart’s one-volume
1814 compilation of Crokiana is the earliest venture at law reporting in the common
law provinces.”

Regular reporting of supreme court decisions was inaugurated by George Berton
for New Brunswick in 1835, under the active aegis of the chief justice. Alexander
James followed twenty years later for Nova Scotia; but, apart from extended case
notices in newspapers, Prince Edward Island’s law reports began only in 1872.7 The
founder of the New Brunswick Reports was the same young practitioner who, with
Chipman’s painstaking assistance, produced a masterful edition of the first half
century of New Brunswick statute law in 1838. Berton’s project brings inevitably to
mind comparison with Richard Uniacke’s landmark 1805 compilation for Nova
Scotia.®® To Attorney-General Uniacke, issuing an edition of colonial laws at a time
of world upheaval was a mobilising political act. He rose to the occasion by prefacing
the Statutes at Large with perhaps the most arrestingly eloquent assertion of tory .
principles and exhortation to submit to just laws in the canon of Canadian political
literature.8! Berton’s work of thirty years later, by contrast, was elaborately sedulous,
apolitical and “professional.” His editorial correspondence suggests that now the
highesgz gratification of authorial ambition was favourable notice in American
Jurist.

In terms of lawyerly literary achievement in the Maritimes, the apogee for the
whole nineteenth century was publication of John Saunders’ two-volume digest of
Pleading and Evidence in Civil Cases (1828) and, especially, of Halifax lawyer
Beamish Murdoch’s Epitome of the Laws of Nova-Scotia (1832-33).% Although

78 J. Stewart, Reports of Cases, Argued and Determined in the Court of Vice-Admiralty, at Halifax
... (London: J. Butterworth, 1814) at ix [CIHM 59872].

79 J. Nedelsky and D. Long, Law Reporting in the Maritime Provinces: History and Development
([Ottawa]: Canadian Law Information Council, 1981). The self-conscious care taken in preparing the
early report volumes is impressive. Counsels’ arguments to the court are usefully summarised, to the
point of capturing exchanges with the bench. The reporters’ prefaces to the early volumes of the New
Brunswick Reports are well worth the attention of students of emergent legal professionalism, espe-
cially the work of Berton’s successor, David Kerr, Both the New Brunswick Reports and Nova Scotia
Reports were begun with legislative subsidies. In 1810 William Roubel of Prince Edward Island ad-
vertised a pamphlet on a sensational 1792 rape case and a collection of law reports, but no copies are
extant.

80 Acts of the General Assembly of Her Majesty’s Province of New Brunswick ... (Fredericton:
Queen’s Printer, 1838); R.J. Uniacke, Statutes at Large Passed in the Several General Assemblies
Held in His Majesty's Province of Nova Scotia ... (Halifax: John Howe, 1805) [CIHM 29056).

81 On this remarkable but little-known document see D. Desserud, “Nova Scotia and the Ameri-
can Revolution: A Study of Neutrality and Moderation in the Eighteenth Century” in M. Conrad, ed.,
Making Adjustments: Change and Continuity in Planter Nova Scotia, 1759-1800 (Fredericton:
Acadiensis Press, 1991) at 89.

82 “George Frederick Street Berton” in Dictionary of Canadian Biography, vol. VII (Toronto:
University of Toronto Press, 1988) 73.
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Murdoch’s four-volume amalgam of précis, commentary and critique lacked the
sustained audacity of Blackstone’s pacan to English law or the spacious learning of
Chancellor Kent’s Commentaries, Murdoch’s chart of Nova Scotia’s legal pedigree
ranks with Judge Haliburton’s literary effusions, as impressive evidence of emergent
self-confidence in the region.

Murdoch’s supposition that Epitome would supply the needs of an intelligent
laity, and not merely of lawyers and legislators, was more than mere authorial
optimism. Although by his day Nova Scotia statutes were no longer “publis[h]ed by
Beat of Drum,” Murdoch was of an era, albeit at its close, in which what would now
be considered specialised legal knowledge was still diffused in the community rather
widely.3* The same assumption underpinned production in the mainland colonies of
three manuals for the use of JPs and officers of local government.?’ It was even a
matter of comment that Maritimers of New England extraction schooled their
children in “where they may have an action and where a remedy, where they can
have a plea of trespass and where they may recover damages.” “[IJn no region of the
earth,” wrote another startled observer, “does litigation form a more prominent
concern of life.”8¢ In an age when all local administration and many aspects of the
justice system were in the hands of unpaid legal amateurs, with an economy in which
‘on demand’ indebtedness was pervasive, knowledge of everyday legal procedures
and formularies was a requisite to full citizenship.

Murdoch, Saunders, Berton and the three lawyers who authored JP manuals all
published their work within a dozen years centred on the 1830s. Apart from
Uniacke’s statute edition of 1805, this fillip of legal writing marked a stage in
Maritime legal development without prior parallel. Both Nova Scotia, in the era of
the founding of Halifax, and eighteenth-century Prince Edward Island had resort to
the usual colonial expedient of licensing laymen to act as lawyers.” Only after the
Loyalist influx of the 1780s trebled the number of lawyers did Nova Scotia have a
sizeable bar and practitioners of formidable reputation. Professional cohesion may

83 J.S. Saunders, Law of Pleading and Evidence in Civil Actions ... (London: S. Sweet, 1828). Al-
though the work also went through four U.S. editions before 1844, an American reviewer thought that
“its execution is miserable, the author being as dull a man as could be wished”: quoted in J.G. Marvin,
Legal Bibliography ... (Philadelphia: T. and J.W. Johnson, 1847) at 629. Fredericton lawyer John
Saunders was a son of the supreme court judge of the same name. A thoughtful analysis of Murdoch’s
uneven but, for legal historians, invaluable work is offered in P.V. Girard, *“Themes and Variations in
Early Canadian Legal Culture: Beamish Murdoch and his Epitome of the Laws of Nova-Scotia” (1993)
11 Law and History Review at 101.

84 Murdoch, supra note 11, vol. 1 at 1-3. Engrossed originals of early Nova Scotia statutes are en-
dorsed as published by drumbeat.

85 J.G. Marshall, The Justice of the Peace, and County and Township Officer ... (Halifax: Gossip
& Coade, 1837) [CTHM 36869]; D. Dickson, Guide to Town Officers ... According to the Laws of the
Province (Pictou: Bee, 1837) [CIHM 37452]; Stubs, supra note 47. Marshall’s manual concentrates
on the official duties of the JP; Stubs’ focus is the JP’s opportunities for solicitorial work.

86 Quoted in A.A. Calabresi, “Letters Home: The Experience of an Emigrant in 18th Century
Nova Scotia” (B.A. thesis: Yale University, 1986) at Letter 16; “Pivot” supra note 44, 75 at 76.

87 J.B.Cahill, “The ‘Judges Affair’: An Eighteenth Century Nova Scotian Cause Célébre” (1986)
at 19-20 [unpublished]; H.T. Holman, “The Bar of Prince Edward Island, 1769-1852" (1992) 41 Uni-
versity of New Brunswick Law Journal 197 at 203.
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have been retarded rather than advanced, however, as Loyalist lawyers led the
campaign that culminated in impeachment of the puisné judges of the supreme court,
resulting in disbarment of two of the judges’ leading critics. From this perspective -
the promulgation of a rule of court in 1799 fixing a minimum four years’ clerkship
prior to admission as an attorney was equivocal. Did the professional consciousness
it reflected signify collective maturation or the pressing need for formalisation of
standards?®® Only after the peace of 1815 was there clear indication that the bar was
flourishing, not only at Halifax but in rising county towns like Liverpool, Lunenburg,
Truro and Amherst.?

By 1825 Halifax lawyers were sufficiently numerous and self-conscious to form
a “Society of Nova Scotia Barristers.” As with all such organisations, membership
was voluntary, indeed tending towards exclusiveness, and blended the gentlemanly
and fraternal (dinners, association with judges) with the professional (improving
legal dress, promulgating a tariff of fees). A primary concern was maintenance of a
common library, building presumably on the nucleus donated by former Chief Justice
Thomas Strange. Another concern was regulation of articling students, whose
background and character were to be vetted carefully and who were to be admitted
to clerkship only on paying 100 guineas.” One next hears of an organised bar only
in 1844, with an unsuccessful attempt at legislative incorporation. Although it is
probable, therefore, that the Barristers’ Society of 1825 lost its visibility, the bar did
not lack capacity for collective action when occasion warranted. Thus, at the end of
the 1830s, when a high-handed admiralty judge overstepped himself in suspending
and gaoling a leading advocate for contempt, a “meeting of the Gentlemen of the
Bar” convened to investigate and intercede.”!

Prince Edward Island’s bar, like its judiciary, took longer than its Nova Scotia
counterpart to assume the attributes of professional learning and stability. Lieuten-
ant-Governor J.F.W. DesBarres’ willingness to “throw open the bar, that all inclined
might try their skill and merit have its reward” reflected the fact that, as late as 1808,
there were only three lawyers in the province, including the attorney-general. Two
years later the governor offered that, “The Profits of the Profession of Law will not
maintain a Gentleman.”*? Of only seventy-five men called to the bar between 1789

88 J B. Cahill, “The Origin and Evolution of the Attorney and Solicitor in the Legal Profession of
Nova Scotia” (1991) 14 Dalhousie Law Journal 277 at 283. Cahill’s article, which is broader in scope
than the title suggests, points up the theoretically distinct admission procedures for the supreme, chan-
cery and indeed admiralty courts; see also Stone, supra note 28 at 372—-73. Clerkship was raised to the
English norm of five years by statute in 1811; in 1818 a one-year reduction was provided for boys with
a college degree. This remained the professional entry requirement for the rest of the colonial period.
Requirements were similar in Prince Edward Island and New Brunswick.

89 Deuailed assessments of the state of the profession in Nova Scotia are offered in J.W. Nutting
to E.J. Jarvis, 7 September 1816 and 13 August 1818: Jarvis Papers, MG 24, B 13, vol. I, NAC. The
geographical spread of lawyers is also described well in Cuthbertson, supra note 42 at 12-13.

90 Rules of the Society of Nova Scotia Barristers (Halifax: Edmund Ward, 1825) at 8-10 [CIHM
64913). Barristers could take on students gratuitously, however. Material on Maritime law students in
this period is collected in Bell, supra note 65.

91 Stone, supra note 28, at 407-09. (I am grateful to Mr. Justice Stone, Federal Court of Canada,
for sharing documentation.)
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and 1852, H.T. Holman has calculated that nearly one-third were non-resident
lawyers, especially from Pictou and Miramichi, who did not intend to stay on the
Island, and that, of the remainder, a considerable number emigrated. So it was that
even though Prince Edward Island’s admission requirements were nearly the same
as those of its neighbours, its bar long remained small. Only in 1876 was alaw society
formed.”

In one respect, however, Prince Edward Island was in the colonial vanguard. No
New Brunswick lawyer is known to have been disciplined before 1850, and in Nova
Scotia only the three cases mentioned earlier have been found. In Prince Edward
Island four lawyers were struck from the rolls or suspended from practice between
1791 and 1835. As with discipline cases on the mainland, most were occasioned by
collision with a judge; in no case were dealings with clients under scrutiny. The first
such case came after a lawyer was charged with, among other irregularities, assault
on the high sheriff, common barratry and speaking contemptuously of the legal
establishment. Another was disciplined for complaining of a judge’s political activi-
ties. A third was struck from both supreme court and chancery rolls for “blatantly
political” reasons. In the fourth case, Chief Justice Jarvis punished a lawyer for
shielding himself from creditors by invoking repeatedly the practitioners’ exemption
from arrest for debt. Appeal for restoration to the Privy Council gave Jarvis occasion
to make explicit his determination to raise the Island’s bar into conventional
respectability. Fittingly, at the end of his long tenure in 1852, he was succeeded by
the first locally-formed lawyer to become a judge.

The histories of the Nova Scotia and Prince Edward Island bars in the colonial
period are of transition upwards from an unsatisfactory state in the eighteenth century
towards some of the indicia of modern professionalism. The story of the colonial
New Brunswick bar is quite different. Even more so than Nova Scotia, New
Brunswick received a dramatic influx of Loyalist lawyers in the 1780s, but they were
spared the necessity of jostling with an already-established legal profession. Instead,
many of these lawyers were immediately given roles in governing what they
regarded as a model Loyalist colony. This sense of common adventure, and the urge
to vindicate principles of monarchical government for which they saw themselves
martyrs, infused a perceptible élan into the bar, countering to some degree the impact
of professional overcrowding and economic stagnation. This was reflected in the
sophisticated approach to nurturing law students. As early as 1786 Saint John
articling clerks, under the encouragement of Solicitor-General Chipman, formed an
elaborate “Forensick Society” to hone analytical and rhetorical skills. The judges,
so one proud neophyte reported, permitted Society members to “wear an attorney|[’]s
badge pendant from the left breast by a velvet ribband.”®* The same esprit de corps

92 Quoted in Holman, supra note 87 at 203, 205. This whole section is drawn from Holman’s use-
ful essay.

93 Typically the most pressing impetus to formal professional organisation is support of a law li-
brary, but research has yet to uncover evidence of this concern among Island lawyers. As late as 1810
the lieutenant-governor thought that, “One hundred pounds would purchase ... a better selection of
Law books than the joint stock of all the lawyers and judges on the Island would exhibit”: quoted in
Bolger, supra note 48 at 81.
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was reflected in litigation of the colony’s first slave test case in 1800. The two counsel
appearing on behalf of the slave broke lances with the attorney-general and four
young lawyers for the master, both sides producing set-piece factums for the
occasion.®® Professional ambition was also evident in elaborate three-year reading
programs framed for several law students in the second decade of the nineteenth
century, designed to introduce young ‘gentlemen’ systematically to works of history
and politics, as well as pleading and conveyancing. The three-year programs,
although a genre of instruction apparently unique to New Brunswick, were a
culmination of the advanced professionalism of pre-revolutionary Massachusetts
and New York. The American Revolution may have shattered élite legal culture in
the old colonies but its values were carried northward and reached their highest form
amid the rocks and stumps of exile.

As an approach to legal education, the reading programs bespoke a self-conscious
determination that the first generation of New Brunswick-trained lawyers would not
fall beneath the standard of their mentors. But they presupposed a student with access
to an extensive law library and leisure for study. They would have had no value to
the articled clerk at Halifax whose professional formation consisted of “copying old
Parchments, writing Pleas, filling up Writs, and, at my leisure Hours, I was directed
to read and study three works, Blackstone’s Commentaries, Coke upon Littleton and
Tidd’s Practice.” The assumption of privilege underlying the reading programs
reflects the extraordinary extent to which the early New Brunswick bar consisted of
relatives of the élite. Of fifty-one lawyers and judges comprising the profession
between 1785 and 1820, eleven were father/son combinations, to say nothing of the
host of less proximate kinships. Economic hardship had winnowed the Loyalist bar
dramatically, but those who remained did so precisely because they were sons and
nephews of privilege.

In the 1820s, however, the bar’s dynamic shifted perceptibly as the gentlemanly
constraints of the eighteenth-century legal patriarchs were supplanted by “profes-
sional” values that could command the allegiance of new lawyers from the middling
classes, lacking the polish of a college degree. The event which signalled the need
for soul-searching was afatal 1821 duel over words spoken in court between young
lawyers from two of the leading legal dynasties. The culture of gentlemanly honour
had led to a rupture which the constraints of patriarchal control had been powerless
to contain. Almost immediately the legal community adopted a different dynamic
of group control. In 1823 came formal rules of court governing professional
admission. In 1825 a ‘Law Society’ was founded at Fredericton. Just as at Halifax,

94 Quoted in Bell, supra note 75 at 2, on which this whole section is based.

95 On the legal aspects of slavery in the Maritimes see [J. Aplin], Opinions of Several Gentlemen
of the Law, on the Subject of Negro Servitude, in the Province of Nova-Scotia (Saint John: King’s
Printer, 1802); J.B. Cahill, “Slavery and the Judges of Loyalist Nova Scotia” (1994) 43 University of
New Brunswick Law Journal at 73; D.G. Bell, “Slavery and the Judges of Loyalist New Brunswick”™
(1982) 31 University of New Brunswick Law Journal at 9; H.T. Holman, “Slaves and Servants on
Prince Edward Island: The Case of Jupiter Wise” (1982) 12 Acadiensis at 100.

96 W.E. Myatt, ed., Autobiography of Oliver Goldsmith: A Chapter in Canada's Literary History
(Hantsport: Lancelot Press, 1985) at 34,
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its concern beyond group socialisation was support for a collective law library for
the many new recruits who could not afford books.”” Another project was a
Barristers’ Inn at Fredericton for lodging and collective dining during term time;
beds were allocated with due deference to hierarchy. By 1828 a “Law Students’
Society” at the capital was organising moots.

The last definite evidence of this Law Society’s existence dated from 1834, As
with its Nova Scotia counterpart, the usefulness of organisation was clear but the
collective will to sustain continuous visibility was lacking. Only in the economic
crisis decade of the 1840s did the bar again take a decisive step, with incorporation
of the Barristers’ Society of New Brunswick in 1846. Though membership remained
voluntary until 1903, the Barristers’ Society had none of the private club atmosphere
of the Law Society of 1825. Moreover, in 1847 the Supreme Court judges handed it
de facto control over professional admission. The promise of more effective
gatekeeping occasioned predictable palpitations in the student breast. “I would
gladly postpone it [attorney examination], feeling as I do my want of legal knowl-
edge,” wrote one of the first candidates under the new order.”® But such worries soon
proved without foundation. Paradoxically, the benchmark assumption of control
over admissions served only to highlight the organised bar’s ineptitude and irreso-
lution in matters of professional formation, leading to demands beginning in the
1860s, for classroom-based legal instruction in the Maritimes.

V. Decay of the Old Order

[M]odern philosophy ... teaches us to abandon the past, and despise
the present, in the sure and certain hope that free-trade and new and
untried theories of government will make us all “healthy, wealthy,
and wise” [Haliburton, Old Judge, 317].

In the Maritimes the ancien régime never attained the seamless authenticity of its
Georgian original. Chief Justice Belcher might explain that “Every Individual stands
oblig’d to move and act in the Order assign’d to him by Providence, and in that
Subordination necessary to the Being and Ends of Government”; Bishop Charles
Inglis might wam that religious dissenters were “impatient under civil restraint” and
“Democrats to a man”; Attorney-General Uniacke might execrate “the horrid and
sanguinary actions of the apostles of liberty and equality”; the “Old Judge” might
satirise bumpkin reformers, whose notion of the constitution was distilled “with
infinite industry and research, from the notes of an American edition of * ‘Black-
stone’s Commentaries’ : but in a world of free land, at least in New Brunswick and
Nova Scotia, religious pluralism, and a de facto open frontier with the United States,
the ideology of deference, dependence and hierarchy was always under challenge.>®

97 See L.S. Hansen, “On Foot Forthwith: A Brief History of the Creation and Development of
Fredericton’s Law Library” in E L. Swanick, ed., Hardiness, Perseverance and Faith: New Brunswick
Library History (Halifax: Dalhousie University, 1991); Catalogue of Books Belonging to the Law So-
ciety of New Brunswick (Fredericton: King’s Printer, 1834),

98 Quoted in Bell, supra note 75 at 35.

99 Vincent, supra note 19 at 108; quoted in G.A. Rawlyk, New Light Letters and Spiritual Songs,
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An observer attuned to signs of incompletion and decay in the colonial constitu-
tion finds instances at every turn. Theoretically all- powerful, the lieutenant-gover-
nor was, in practice, less imperial proconsul than party leader.!® Magistrates, the
backbone of the constitution in rural England, were more apt in the colonies to be
village postmasters than country gentry.'®! Maritimers might be thrown “into epi-
leptic and sometimes into convulsion fits at the very sight of the ... Republican flag
of stars and stripes;” but hereditary disdain for things American did not preclude
local grandees from routine smuggling across “the lines.”'% Signs of change in the
political climate were evident already in the 1830s, though they lacked the focus
which came with creation of the office of premier after responsible government.!®
Following imperial leads all three colonies abolished residual disabilities on Roman
Catholics, and consolidated and reformed their criminal laws.'® The penitentiary,
an institution designed to reform rather then merely punish prisoners, replaced the
primitive bridewell.!” When ethnic tensions in the 1840s led to a series of riots
which proved utterly beyond the power of nightwatch and constabulary to contain,
specialised urban policing developed.!® Electoral reform in Prince Edward Island
(1836) and New Brunswick (1843) “corrected” the ambiguity that had allowed some
women to vote; Nova Scotia followed in 1851.!7

It was imperial adoption of free trade, between the 1820s and the 1840s, which
disposed the British to accede to demands for a colonial executive responsible to the
elected House of Assembly, thereby sealing the downfall of colonial oligarchies who
personified the ancien régime. Within the colonies themselves, however, the engine
of change was the currency given political issues by the enormous growth of
journalism in the 1830s and 1840s.!%® Audacious newspaper libels against chancery
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107 Gamner, supra note 49 at 155.

108 For example, in the 1820s ten newspapers were begun in New Brunswick, in the 1830s the
number rose to twenty-eight, and in the 1840s it was an amazing fifty-eight: H.C. Craig, New Bruns-



Maritime Legal Institutions, 1710-1850 131

court officials in Prince Edward Island (1823, 1829), against the administration of
justice in New Brunswick (1830) and, most famously, by Joseph Howe against the
magistrates of Halifax (1835), ended in unequivocal defeats for the régimes.'® The
language of liberty employed by the reformers was that of British whigs and

_reformers rather than American republicans. It was the imagery of Magna Carta,
protestantism, the Glorious Revolution and the Great Reform Act rather than of
colonial independence and a paper constitution.!'® If anything, the self-conscious
loyalty of the Maritime colonies grew more strident towards the end of the colonial
period, perhaps in instinctive reaction against the powerful pull of the republic to
the south. Paradoxically, then, the rhetoric of British liberty was simultaneously both
vehicle for making the case for colonial autonomy and means for cementing heartfelt
attachment to empire.

With imperial concession of responsible government to Nova Scotia and New
Brunswick in 1848 and Prince Edward Island in 1851, the ancien régime came to its
bedraggled end. Though lingering traces of old toryism were detectable still as one
strain of anti-confederate sentiment in the 1860s, by the time of “Loyalist Revival”
of the 1880s the old régime endured only as a golden-age myth.'!! Now the great
offices of administration were held on a political basis, connectional politics was
supplanted by party, and judicial appointments were one of the principal spoils of
office. Lawyers were at the core of the new régime in a way never true of the old.
Already by the 1820s it was clear that the route to colonial preferment was no longer
the influence of a patron in London but a seat in the House of Assembly. At the Nova
Scotia general election of 1820, for example, an unprecedented eleven lawyers were
elected; by 1843, fifteen of the fifty-one seats were filled by members of the bar.!1?
In a political discourse which, from the 1830s to the 1860s, focused on reform of
laws and institutions and two profound reworkings of the constitution, who could
shape the course of events better than lawyers? So closely was the reform project
connected with manipulation of the law that, for more than a century after the coming
of responsible government, the position of attorney-general was virtually synony-
mous with that of premier.!** Home rule in the Maritimes was rule by lawyers.
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