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is a hierarchy of the “good things” in life, however,-and the preserva-
tion of a fellow citizen’s life or physical well-being ought to take
precedence over keeping to one’s schedule.

- Some lawyers have argued against a duty to rescue on the basis
that it would entail intolerable inconvenience. For example, in the
course of devising a penal code for India, Lord Macaulay reflected
upon, and ultnmately rejected, the impostion of an obligation on such
grounds:!!

It is true that none but a very depraved man might suffer another to be drowned when
he might prevent it by a word. But if we punish such a man where do we stop? . .. Is
a person to be a murderer if he does not go fifty yards through the sun in Bengal at
noon in May in order to caution a traveller against a swollen river? Is he to be a
murderer if he does not go a hundred yards? — if he does not go a mile? — if he does not
go ten? What is the precise amount of trouble and inconvenience he must endure?

The argument is rather specious. Members of the legislatures and
judiciary are well-versed in the art of drawing admittedly arbitrary,
but nevertheless acceptable distinctions. A well drafted statute in the
hands of a capable, sensible judge could serve to separate those who
spuriously invoke a defence of inconvenience from those who justifiab-
ly seek to excuse their inaction on the grounds that intervention would
have required an unreasonable amount of time and effort. And though
such matters are not given to exact, a. priori formulations, it is clear
that a law that allowed a bystander to evade its reach because of the
inconvenience that attends upon every rescue would involve not so
much a duty as a request.

‘(iv) Money Expended or Foregone
‘While again acknowledging a paucity of data, Piliavin contends that
a bystander’s decision can be influenced by a consideration of the
money that he might have to spend or forego if he intervenes.!®
Anyone familiar with human nature would find it difficult to disagree.

If a duty to rescue is to be adopted, to what extent should the law .
accept its subjects’ proclivity to place materialistic concerns above:
humanitarian concerns? Three points can be made. The first is that
fears of lost wealth could largely be allayed by the availability of

n2 Lord Macaulay, “Introductory Report Notes on an Indian Penal Code” in Complete
‘Writings (London: Sedgewick, 1900) 18 at 309.

112 Piliavin et al., supra, note 89 at 95.
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compensatory relief.'"* Money expended during a rescue attempt
could be recovered by a law allowing a rescuer to claim reimburse-
ment, while money foregone (or “opportunity costs”) could be compen-
sated for by way of a claim for remuneration. The second point is that
in some cases, the law already allows those injured in the course of an
attempted rescue to claim compensation for their injuries.!”® The
third point is that the commonly expressed fear that a duty to rescue
would logically entail a general obligation to donate money to alleviate
hardship''® is unfounded. The notion of charity, as typically under-
stood, is conceptually distinguishable from the notion of rescue. For
example, the latter is characterized by elements of spontaneity,
chance, opportunity and urgency not present in the former, It may be
that people ought to be charitable; it does not follow that they must
be forced to be simply because they are compelled to provide emerg-
ency assistance.'”’

(v) Potential Social Sanctions or Loss of Rewards

Noting that many of life’s most cherished rewards and most feared
punishments come in the form of social judgements, Piliavin asserts
that potential social sanctions can have a significant impact on a
bystander’s decision concerning intervention. The matter can be
divided into two issues. The first is essentially the evaluation
apprehension phenomenon discussed earlier. Responsiveness to need
is partly a function of the perceived desirability of action.'’® Insofar

1 Of course, restitution would not, in any event, make every rescuer whole again. For
example, some victims are judgment proof.

1% An injured rescuer who acted reasonably (Baker v. Hopking, [1958] 3 All E.R. 147,
affd [1959] 3 All E.R. 225; and Nelson v. Pendleton (1973) 214 Va. 139, 198 S.E.2d 593)
can claim from a third party who negligently created the need for a rescue (see, e.g.,
Haynes v. Harwood, [1935] 1 K.B. 146; Seymour v. Winnipeg Elec. Ry. (1910), 13 W.L.R.
566; Horsley v. McLaren (1972), 22 D.L.R. (3d) 546 at 558; and Roanoke Hosp. Ass. v.
Hayes 204 Va. 703, 133 S.E. 2d 559 (1963)), and from a rescuee who negligently put
himself in peril (see e.g., Harrison v. British Ry. Bd., [1981] 3 All E.R. 679; Lynch v.
Fisher 34 So. 2d 513 (1947)).

116 See, e.g., R. Epstein, “A Theory of Strict Liability” (1973) 2 J. Leg. Stud. 151 at 203,

7 In many ways the public is already forced to be charitable. Foreign and domestic aid,
for example, are financed from funds collected through taxation.

112 See, e.g., E. Staub, “Helping a Distressed Person: Social, Personality and Stimulus
Determinants” in L. Berkowitz, ed., Advances in Experimental Social Psychology, vol.
7 (New York: Academic Press, 1979).
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as bystanders could be led by rescue laws to believe that intervention
was appropriate, rescue might become more prevalent.

The second issue identified by Piliavin involves the question of
competence.'”® The prospect of a botched rescue raises not only the
fear of embarrassment, but also the fear of causing harm and hence
of incurring legal liability.!?® The latter concern is certainly valid,
but it ought not to be allowed to stand in the way of reform if an
obligation to rescue is otherwise considered desirable. The fear of
liability could be offset by a reduced standard of care, as is currently
found in the “Good Samaritan” statutes enacted in many jurisdic-
tions.'® If bystanders are to be expected to intervene, they must
also be expected to occasionally err, and liability for botched efforts
should perhaps be confined to cases of “gross negligence.”?? Further,
one can speculate that the publicity that would attend upon the
introduction of rescue laws would lead some individuals to reflect upon
their incompetence, and to enroll in training programs.

% Por a discussion of some of the relevant studies, see E. Staub & R. Baer, “Stimulus
Characteristics of a Sufferer and Difficulty of Escape as Determinants of Help” (1974)
30 J. Pers. & Soc. Psych 279; and Piliavin & Piliavin, supra, note 102,

2 Indeed, it is not uncommon, especially for those in the medical profession, to withhold
services in order to avoid the risk of being held liable for well-intentioned, but
mishandled efforts. A number of surveys have revealed the extent to which the fear of
legal liability inhibits intervention by physicians: see, e.g., (1964) 189 J.AM.A, 863; N.
Chayet, The Legal Implications of Emergency Care (New York: A.C.C., 1969); R. Gray
& G. Sharpe, “Doctors, Samaritans and the Accident Victim” (1973) 11 Osgoode Hall
LJ. 1.

121 See, e.g., Emergency Medical Aid Act, R.S.A. 1980, c. E-9; Good Samaritan Act,
R.S.B.C. 1979 c. 155; Emergency Medical Aid Act, S.N. 1971 No. 15; Emergency Medical
Aid Act, RS.N.W.T. 1988 c¢. E-4; Volunteer Services Act, R.S.N.S. 1989 c. 497; Medical
Aid Act, RS.P.EI 1988 c. M-5, s. 560; Emergency Medical Aid Act R.S.S. 1978 c. E-8;
Emergency Medical Aid Act, R.S.Y. 1986 c. 52.

All fifty U.S. States, plus the District of Columbia, have enacted some form of
legislation. Citations to all are given in “Good Samaritan Statutes: Time for Uniformity”
(1980) 27 Wayne State L.R. 217.

It has been held in a number of U.S. decisions that the protection afforded by such
legislation is not available to one who is under a duty to rescue. It is reasoned that it

. is unnecessary to provide such individuals with another inducement to action. See, e.g.,
Tiedeman v. Tiedeman 435 N.W. 2d 86 (Minn. 1979). Canadian courts have yet to follow
suit. The possibility of such a limitation could, of course, be legislatively removed.

12 Some statutes even exempt rescuers from liability for ordinary negligence: see, e.g.,
Wash. Rev. Code Ann. § 4.24.300 (Supp. 1983).
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(vi) Potential Rewards for Helping

The Piliavin model holds that an aroused bystander will be motivated
to reduce his unpleasant condition in the manner that incurs the
fewest net costs. He will therefore be influenced not only by costs, but
by rewards as well. Surprisingly, there appears to be little evidence as
to the effect that rewards have in emergency situations. Piliavin’s
conclusion that the provision of rewards will increase helping'® is
drawn on the basis of only five studies (only one of which involved an
emergency type of situation), and has consequently been ques-
tioned.’ Of course, the lack of empirical support does not necessar-
ily disprove the proposition. Piliavin’s position certainly has an
intuitive appeal, and it is altogether possible that further investigation
would provide additional evidence for it. It might be expected,
however, that the effects of rewards would be less pronounced than
the effects of costs.'®® Positive consequences are typically assigned
less weight than negative consequences by individuals engaged in
social decision making.!%

It is important at this point to distinguish between the legal
concepts of restitution and reward. Earlier, it was suggested that the
availability of restitutionary relief could lower the personal costs for
helping by allowing rescuers to claim reimbursement or remuneration.
It is a much different matter to allow a rescuer to collect more than
he has incurred as a cost or has foregone as an opportunity cost — i.e.,
to claim a reward. Certainly, rewards would increase the allure of
rescue. It must be noted, however, that the law will currently order a
reward to be made in only one class of cases: successful maritime
salvage. While it is not possible to examine the issue in detail at this
point, it is clear that such reliefis extraordinary, and may be properly
confined to the law of admiralty where it is supported by consider-
ations not found elsewhere.!?

18 Supra, note 89 at 99.

124 R. Shotland & C. Stebbins, “Emergency and Cost as Determinants of Helping Beha-
vior and the Slow Accumulation of Social Knowledge” (1983) 46 Soc. Psych. Q. 36 at 42-
43.

3% Dovidio, supra, note 9 at 385.

% See, e.g., J. Lynch Jr., “Why Additive Utility Models Fail as Descriptors of Choice
Behavior” (1979) 15 J. Exper. Soc. Psych. 397.

1% See, e.g., Lord Goff & G. Jones, The Law of Restitution, 3d ed. (London; Sweet &
Maxwell, 1986) at 351-66.



692 MANITOBA LAW JOURNAL REVUE DE DROIT MANITOBAIN

(b) CosTS OF NOT HELPING

Confronted by an emergency, a bystander will consider not only the
potential costs for helping, but also the costs that might be incurred
if the victim is not rescued. Two classes of such costs can be identified:
empathy costs and personal costs.

(1) Empathy Costs

Empathy costs arise from a bystander’s knowledge of a victim’s
suffering, and include the empathic internalization of that suffering,
as well as the continuation of the bystander’s unpleasant state of
arousal.!® The extent to which a bystander is affected is largely a
function of those factors that determine the initial degree of arousal.
The manner in which clarity, severity, and proximity affect arousal
has already been examined.'”® It will be sufficient to recall at this
point that rescue laws could influence the arousal process. One factor
that has not yet been examined, however, concerns the effect of a
victim’s perceived deservingness of aid. It has been found that a victim
is more apt to receive assistance if he is considered blameless with
respect to his condition, partly because innocence engenders
arousal.’® It can be speculatively suggested that increased legal
recognition of the merit and desirability of intervention might in time
foster more charitable attitudes generally, and that the scope of
empathic concern might be broadened to include individuals who
earlier would have been deemed unworthy.

(ii) Personal Costs

A bystander who fails to render assistance may also be subject to a
variety of personal costs. Significantly, if a general duty to rescue was
introduced, a bystander would have to take account of the prospect of
liability. Clearly, even assuming that the legal requirement was
known to all, compliance would not be perfect. First, a given set of
circumstances may be believed to fall outside the duty’s scope. Second,
some bystanders may prefer the risk of liability to intervention.
Punishment presupposes detection, identification, and successful

' piliavin et al., supra, note 89 at 99.
12 See above at section II(B)(1).

% Thus, the sight of a blind man who has stumbled over a step and fallen heavily is
much more likely to prove emotionally disturbing than is the sight of a drunken man
who has suffered the same fate. See, e.g., Piliavin, Rodin, & Piliavin, supra, note 88. See
also J. Schopler & M. Matthews, “The Influence of Perceived Causal Locus of Partner’s
Dependence on the Use of Interspousal Power” (1965) 2 J. Pers. & Soc. Psych. 610.
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prosecution; the odds of escaping with impunity may appear favour-
able to those who do not wish to become involved. Third, while
desirous of fulfilling their duty, some may still be dissuaded by one of
the inhibitory processes that often affect bystanders (e.g., diffusion of
responsibility). Nevertheless, insofar as a duty would have a direct
effect, that effect would almost certainly be positive.®!

It is possible that the imposition of a duty to rescue would also
intensify those pressures to intervene brought to bear by the threat of
the less formal costs that can attend upon a refusal to assist (e.g.,
personal guilt, public criticism). Piliavin notes that the magnitude of
such costs is a function of a number of variables.’® First, as an
emergency is perceived with greater clarity and is perceived to be of
greater severity, the strength of self-criticism and social condemnation
are apt to be greater. Insofar as it would help to elucidate, define, and
intensify emergency situations,'®® a legal duty would aggravate the
costs of non-intervention. Second, informal personal costs for not
helping are apt to be correlated to a victim’s blamelessness. Again, it
is suggested (somewhat speculatively) that law reform may eventually
lead bystanders to judge victims more charitably. Third, Piliavin
argues that surveillance increases the likelihood of intervention.'®*
The suggestion appears to be that a bystander may be more helpful if
he simply believes he is being watched. Against a backdrop of legal
liability, actions and inactions would become more compelling objects
of observation. Further, while it would be difficult to divorce the mere
fact of increased observation from its legal implications, it may be that
personal guilt and public shame are more likely to find their targets
among those who not only fail to act, but whose failure constitutes a
dereliction of legal responsibility. It would be much easier to point a
condemnatory finger once the law — a respected institution — said
that action ought to have been taken.

3. Behavioural Outputs

Taken in isolation, the effect of the various factors involved in an
emergency situation seem relatively clear. Those that tend to increase
the cost of helping lessen the likelihood of intervention, while those

13! Recall, however, that some feel a duty would lead to overjustification or boomerang

effects: see above, section II(AX3).

132 Supra, note 89 at 99.

1% Discussed above at section II(A)(2)(D).
13 Supra, note 89 at 101-03.
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that tend to increase the costs of not helping have a contrary effect.
Most emergencies, however, are not given to simple resolution. An
opportunity for rescue is apt to carry with it a number of conflicting
pressures, as a bystander perceives benefits and detriments to both
action and inaction. The effect of rescue laws would be to increase the:
forces urging intervention, in the appropriate circumstances. Never-
theless, the matter would remain complicated. It is necessary, then,
to consider the results obtained in studies that have combined costs
for both helping and not helping. _

Before passing on to a discussion of the effect of combined costs,
however, a caveat is in order. While recognizing that both categories
of costs do irifluence behaviour, it has been suggested that costs for
helping generally carry more weight than do costs for not providing
help to the victim.’* It must be noted, however, that psychologists
have yet to test the effect of the threat of legal liability.'*
Invariably, their studies have involved the imposition of informal and
rather trivial costs on subjects who do not help a victim. An award of
tort damages or the imposition of criminal sanctions would often be
neither.'®’

Piliavin notes that helping behaviour is relatively common when
the costs for not helping are moderate to high and the costs for
helping are low.!*® Significantly, that very combination would often
occur if rescue laws (as usually formulated'®®) were introduced.
Direct intervention would be required on pain of liability, but only if
it could be provided in safety and without great inconvenience.
Further, costs for helping would be lowered by the compensation
available to rescuers.

As costs for helping increase, Piliavin admits to an inability to
accurately predict behaviour, pleading a lack of data in defence.!*®
It is simply held that costs for helping will be reliably correlated to
intervention only if the costs for not helping are at least significant,
for there comes a point below which forces urging action are so

135 Dovidio, supra, note 9 at 386. A number of studies are cited in support.

1% The reason is obvious: the law currently does not generally require rescue, and it
would be impossible to realistically simulate a legal requirement in the laboratory.

157 As always, insurance could dampen the impact of tort liability.
18 Supra, note 89 at 107-08.

1% See, e.g., statutes cited supra, note 108.

14 Supra, note 89 at 108.
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attenuated as to be wholly ineffectual. In such circumstances, help is
rarely provided. The imposition of a duty would, of course, often boost
costs for nonintervention to a significant level.

Most complex are those situations in which both the costs for
helping and the costs for not helping are high. While Piliavin initially
predicted that increasing costs for helping would result in a correspon-
ding increase in the incidence of indirect intervention (e.g., calling an
ambulance), unsupportive data necessitated a revision to the theory.
Most instances of indirect intervention do occur under such circum-
stances, but on the whole they are uncommon. Piliavin now speculat-
ively offers a different hierarchy of responses.’*!

Piliavin holds that the most salient response involves the direct
provision of assistance,*? but that, of course, is inhibited by high
costs for intervention. Consequently, inaction becomes most likely in
the type of situation under consideration. Though admitting that it is
most difficult to know when such reactions will occur, it is held that
a bystander may attempt to reduce his unpleasant sense of arousal
through reinterpretations or reevaluations.*® Initially, an attempt
will be made to lower the costs for not helping by redefining the
situation as one in which rescue is not required (“The situation isn’t
really serious”), by diffusing or denying responsibility’** (“Somebody
else will help or should help”), by claiming personal incompetence
(“There’s nothing I can do”), or by disparaging the victim (“He
deserved what he got”)."*® The law could inhibit the use of cognitive
reinterpretations and reevaluations. As discussed above, rescue laws
would increase the clarity with which emergencies are perceived, and
would therefore serve as a check on convenient self-deception as to the
nature of the situations.'® So, too, they would clearly assign respon-

! The proposed sequence of steps is offered “tentatively” and is recognized as being
subject to variation by personal or situational factors. Further, the process is said to be
cyclical and iterative in that earlier steps may be re-taken upon the failure to remove
the conflict with later ones: ibid. at 118.

42 1bid. at 113.

14 Ibid. at 114.

14 Schwartz & Howard, supra, note 80 at 342,
148 Piliavin et al., supra, note 89 at 116.

48 For example, bystanders might be keener to investigate suspect circumstances in
light of their legal obligations and possible liabilities: see above, section II(AX1Xa). So,
too, the actions of others would alert a bystander to the existence of an emergency: see
above, section (II}XAX2Xb).
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sibility, thereby immunizing it from diffusion or denial. Further, while
a duty would be sensitive to the realities of what should and should
not be expected of those confronted with an emergency, it would still
be based on an objective standard. Groundless self-deprecation would
therefore not be an effective means of avoiding liability. Finally, a
general duty to rescue could negate the utility of derogating a
victim.'" It would not be open to a bystander to choose which
victims deserved his assistance.

If unable to convincingly lower the costs for not helping, a
bystander will attempt to reevaluate the costs for helping. While the
facts may not be manipulable in a way that facilitates inaction, they
may be manipulable in a way that facilitates action. For example, a
course of conduct that was originally thought too dangerous may upon
further reflection be considered safe.'®

If an emergency is not given to any type of reinterpretation or
reevaluation, a bystander is likely to provide aid indirectly if he
perceives a means of doing so. Of course, given the disturbing
character of many emergencies, a bystander will often overlook
possibilities that he would recognize under normal conditions. By
encouraging bystanders to investigate possible emergencies, rescue
laws could enhance the likelihood that they would perceive a range of
ways of providing assistance.*® To help meet the problem of
impercipience, legislators could also publicize ways of indirectly
providing succour, as part of the process of introducing the new laws.,

4. Summary
The importance of the Piliavin model lies in its exploration of the
ways in which a bystander’s behaviour is influenced by his perception
of the costs and benefits associated with the different courses of action
open to him.

Two broad classes of costs are said to affect a bystander. The first
is personal costs for helping. The influence of some costs could be
legally reduced. For example, the availability of restitutionary relief
could allay concerns about money expended or foregone, and a “Good
Samaritan” statute could assuage a bystander’s fear of being held

14" The statement assumes that the duty would apply whether or not a victim’s condition

was self-inflicted. While generally uncontroversial, that assumption can be contested in
regards to victims who are (say) suicidal.

14 Piliavin et al., supra, note 89 at 117.
14 The point is discussed above at section II(AX1)Xd).
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liable for well-intentioned but mishandled efforts. Other types of costs
should receive different types of treatment from legislators. In some
situations, law reformers should defer to a bystander’s reasons for not
wanting to intervene. For example, a duty to rescue should not require
a bystander to choose between liability and physical danger. Unrealis-
tic demands would invariably fail to modify behaviour, and the
imposition of sanctions could offend commonly held notions of justice,
and thereby bring the law into disrepute.

Bystanders will also consider the costs that may accrue if the victim
does not receive help. First, a legal duty could indirectly increase
empathy costs by fostering a greater initial sense of arousal. Second,
formal personal costs could be introduced in the form of criminal or
tortious liability. Finally, to the extent that rescue laws would bring
the facts of crisis situations into sharper focus, existing informal
personal costs (e.g., personal guilt, social censure) could be made more
probable and intense.

II1. CONCLUSION

IT WILL BE RECALLED that this paper opened with a statement of three
goals. All, it is hoped, have been achieved. First, the rescue debate has
been put into its proper context. In the past, both proponents and
opponents of reform have argued from speculative positions. While the
more basic aspects of bystander intervention can, admittedly, be
understood on the basis of simple life experiences, many important
intricacies involved in the process defy immediate or intuitive
comprehension,

Second, the behavioural consequences likely to follow upon the
introduction of rescue laws have been explored. It has been found that
they would very likely improve the fortunes of victims. Further, the
analysis of those factors that inhibit and foster intervention has
revealed what form such laws might best take. By accounting for the
psychological processes involved, legislators could act in a principled
manner and tailor the law to both reflect the human condition and to
shape behaviour.

Finally, this article has illuminated a ‘co-incidence’ of psychological
fact and traditional legal doctrine. Perhaps unconsciously, the law has
already been shaped to mirror some aspects of the processes underly-
ing intervention.



