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inquiry it was not well equipped to make and introducing into
criminal trials matters entirely unrelated to the question of guilt.”
Chief Justice Dickson’s purposive philosophy in Hunter has led to
the Supreme Court’s consistent examination of old issues through
fresh lenses. In the context of search and seizure, the fears of the
British Columbia Court of Appeal now seem misplaced. What has
happened is that Charter decisions have been a long-needed catalyst
to the reform of our existing hotch-potch of unprincipled laws relating
to search and seizure. Successful Charter challenges led to the
statutory abolition of writs of assistance.’® The Supreme Court has
declared that electronic surveillance based only on the consent of one
of the parties who is an agent of the state is unconstitutional®' and
has begun to scrutinize the common law’s automatic right to search a
person upon arrest.®’ Principled standards for the issuance of a
warrant and for reasonable belief set out in Justice Dickson’s far-
ranging but succinct judgment in Hunter provide the best chance to
force the legislature to enact a proper principled scheme along the
lines first set forth by the Law Reform Commission of Canada.®

V1. THE BLUEPRINT FOR SECTION 1 OF THE CHARTER

PERHAPS ONE OF THE CHIEF JUSTICE’S most lasting legacies will be the
approach for justifying limitations on Charter rights as reasonable and
demonstrably justified in a free and democratic society as provided in
s8.1. This he declared for a majority of the Supreme Court of Canada
in Oakes.® The onus of justification rested upon the parties seeking
to uphold the limitation. Although the standard of proof was the civil
standard of proof on a preponderance of probability, the test had to be
applied rigorously such that there would have to be “a very high
degree of probability.” Furthermore, the Court asserted two central

* Supra, note 28 at 139-141.
30 R. v. Noble (1984), 42 C.R. (3d) 209 (Ont. C.A.).
N R. v. Duarte (1990), 74 C.R. (3d) 281 (S.C.C.).

2 Cloutier v. Langlois (1990), 74 C.R. (3d) 316 (S.C.C.) and R. v. Greffe (1990), 75 C.R.
(3d) 257 (S.C.C.). Compare S.A. Cohen, “Search Incident to Arrest: How Broad an
Exception to the Warrant Requirement?” (1988) 63 C.R. (3d) 182 and “Search Incident
to Arrest” (1990) 32 Crim. L.Q. 366. '

3 Working Paper 30: Police Powers — Search and Seizure in Criminal Law Enforcement
(Ottawa: L.R.C., 1983); Report 24: Search and Seizure (Ottawa: L.R.C., 1984).

3 R. v. Oakes (1986), 50 C.R. (3d) 1 (S.C.C.).
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criteria. The objective of the limit had to be of sufficient importance
to warrant overriding a constitutionally protected right or freedom and
also had to satisfy a form of proportionality which had three compo-
nents:

1. That the measures be carefully designed to achieve the
objective;

2. That they impair as little as possible; and

3. That there be a proportionality between the effects of the measure
and the objective.

There can be no doubt that this approach was designed to preclude s.1
becoming an easy avenue to the dilution of Charter protections.

Subsequently, in Edwards Books® Chief Justice Dickson restated
his Oakes test in words now frequently quoted:

Two requirements must be satisfied to establish that a limit is reasonable and
demonstrably justified in a free and democratic society. First, the legislative objective
which the limitation is designed to promote must be of sufficient importance to warrant
overriding a constitutional right. It must bear on a “pressing and substantial concern.”
Second, the means chosen to attain those objectives must be proportional or appropriate
to the ends. The proportionality requirement, in turn, normally has three aspects: the
limiting measures must be carefully designed and rationally connected, to the objective;
they must impair the right as little as possible; and their effects must not so severely
trench on individual or group rights that the legislative objective, albeit important, is
nevertheless outweighed by the abridgment of rights. The court stated that the nature
of the proportionality test would vary depending on the circumstances. Both in
articulating the standard of proof and in describing the criteria comprising the
proportionality requirement the court has been careful to avoid rigid and inflexible
standards.®®

VII. THE REJECTION OF THE CAUSAL CONNECTION TEST FOR
EXCLUDING EVIDENCE UNDER SECTION 24(2) OF THE CHARTER

CHARTER RIGHTS HAVE BEEN TAKEN VERY SERIOUSLY in criminal law
and have had a great impact. A major impetus has been the possibility
that the trial judge may exclude evidence under 5.24(2) because it was
obtained in violation of the Charter and thus its admission would
bring the administration of justice into disrepute.

% Edwards Books & Art Ltd. v. R. (1986), 55 C.R. (3d) 193 (S.C.C.).
38 Ibid. at 234. Chouinard and Le Dain JJ. concurred.
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There were conflicting dicta in Therens® as to whether the
evidence could only be excluded under s.24(2) if the evidence would
not have been obtained but for the Charter violation. By one view, if
the violation did not cause the discovery of the evidence, the evidence
could not be excluded. In Strachan,®® Chief Justice Dickson rejected
such a requirement in these forceful words:

Inmy view, all of the pitfalls of causation may be avoided by adopting an approach that
focuses on the entire chain of events during which the Charter violation occurred and
the evidence was obtained. Accordingly, the first inquiry under s. 24(2) would be to
determine whether a Charter violation occurred in the course of obtaining the evidence.
A temporal link between the infringement of the Charter and the discovery of the
evidence figures prominently in this assessment, particularly where the Charter
viclation and the discovery of the evidence occur in the course of a single transaction.
The presence of a temporal connection is not, however, determinative. Situations will
arise where evidence, though obtained following the breach of a Charter right, will be
too remote from the violation to be “obtained in a manner” that infringed the Charter.
In my view, these situations should be dealt with on a case-by-case basis. There can be
no hard and fast rule for determining when evidence obtained following the infringe-
ment of a Charter right becomes too remote.*

One of the proponents of the causal connection test, the present Chief
Justice Lamer, magnanimously acknowledged that the force of this
reasoning had made him change his mind and agree.*®

On dJune 20, 1990, Mr. Justice Lamer stated, at an Ottawa dinner
to honour the retiring Chief Justice, that there was “no field of law
that he did not visit and significantly improve.” Under the heading of
“brickbats,” I suggest that there are three major areas in which Chief
Justice Dickson did not significantly improve criminal law.

VIII. T0oO RIGID AND HARSH ON MURDER AND MANSLAUGHTER

MURDERERS DO NOT AND SHOULD NOT ENGENDER SYMPATHY. On the
other hand, the homicide laws found in the Criminal Code are, even
notwithstanding Vaillancourt, still the toughest in the British
Commonwealth. One might have expected Chief Justice Dickson to
subject our laws of murder and manslaughter to rigorous and

" R, v. Therens (1985), 45 C.R. (3d) 97 (S.C.C.).
3% R. v. Strachan (1988), 67 C.R. (3d) 87 (S.C.C.).
 Ibid, at 107-08.

“ Ibid. at 109.
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principled review. However, his judgments in this area have been
content with literal interpretations that have extended rather than
restricted the scope of criminal responsibility for various types of
killings.

In Smithers,*! for the full Supreme Court, he confirmed a convic-
tion of manslaughter of an accused who, following a violent midget
hockey game, had attacked one of the participants as he left the arena
and delivered a “hard, fast kick” to the boy’s stomach. The victim had
collapsed, gasped for air and died within minutes. The cause of death
was asphyxiation by aspirating vomit. The vomit had entered the
victim’s lungs because the epiglottis had for some unknown reason
malfunctioned. The Court rejected the view of the dissenting judge in
the Court below that the trial judge had not made it sufficiently clear
that the kick must have caused the vomiting, there being some
evidence that this might have been spontaneous as a result of fear.

In the course of the Smithers judgment, the Court makes important
general rulings on causation. It was held that the accused’s act need
merely be “a contributing cause . . . outside the de minimis range” and
that the civil law “thin skull” rule that “you take your victim as you
find her” as regards individual susceptibilities and frailties applied
equally in criminal law. Here it was immaterial whether the death
had been partly caused by a malfunctioning epiglottis to which the
accused may not have contributed. Both these rulings surely create far
too wide a net of responsibility. The Alberta Court of Appeal*? has
indeed recently suggested that the contributing cause test may be too
tenuous a link to criminal liability such that principles of fundamental
justice under s.7 may demand reconsideration. The “thin skull” rule
should not apply in criminal law. Surely there are fundamental policy
differences between punishing an offender for unexpected conse-
quences and demanding that a tortfeasor fully compensate a particu-
larly vulnerable victim? The unqualified invocation of the rule in
Smithers ignores the inquiry into fault which on principle must be
directly related to the consequences. Even under the present much
reduced standard of fault required for the crime of manslaughter, the
separate inquiry into fault should always be made.

Given that there is a mandatory penalty of life imprisonment for
first or second degree murder, one might have expected Chief Justice
Dickson to be generous towards possible avenues to a verdict of

‘1 R. v. Smithers (1977), 34 C.C.C. (2d) 427 (S.C.C.).
“2R. v. D.L.F. (1989), 73 C.R. (3d) 391 at 399 (Alta. C.A.).
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manslaughter — still a serious offence but for which the penalty need
not be life imprisonment. Instead the Chief Justice in a series of
judgments interpreted the only Criminal Code partial defence to
murder — that of provocation — most restrictively.*® Furthermore,
he lead the Court in Faid* in squelching an acceptance by provincial
courts of appeal in every province but Manitoba of a common law
partial defence to murder whereby one killing in the name of self-
defence but exceeding the limits on the amount of force which the law
allowed could nevertheless be convicted only of manslaughter. For the
unanimous Court, Mr. Justice Dickson reasoned as follows:

The position . . . that there is a “half-way house” outside s. 34 of the Code is, in my
view, inapplicable to the Canadian codified system of criminal law, it lacks any
recognizable basis in principle, would require prolix and complicated jury charges and
would encourage juries to reach compromise verdicts to the prejudice of either the
accused or the Crown. Where a killing has resulted from the excessive use of force in
self-defence the accused loses the justification provided under s. 34. There is no partial
justification open under the section.*

Given the Chief Justice’s rigidity, there is much to be said for the
position of the Ontario Court of Appeal which has doggedly asserted
what has become known as the “rolled up” charge:*® a trial judge can
direct the jury that, if the evidence falls short of provocation or
intoxication, they may nevertheless consider its “cumulative” effect on
the intent required to be proved for murder. It must be quite clear to
all the various judges who have participated in this development that
in such cases intent is in fact not the issue. Rather, the jury is given
the discretion to decide whether there were extenuating circumstances
in the murder for which a verdict of manslaughter would be satisfac-
tory.

In 1976, Parliament, as a political compromise on the occasion of
the formal abolition of the death penalty, drew a distinction between
first and second degree murder. Although both first and second degree
murders still carry a mandatory sentence of life imprisonment, one
convicted of first degree murder normally cannot be considered for

I See especially R. v. Faid (1983), 33 C.R. (3d) 1 (S.C.C.). We have seen that in Hill,
supra, note 15, His Lordship did acknowledge that some individual factors could be
taken into account even though the test was objective.

“ Faid, ibid.
¢ Ibid. at 8.

¢ See, e.g., R. v. Campbell (1977), 38 C.C.C. (2d) 6'(0nt. C.A) at 15-16, R. v. Nealy
(1986), 54 C.R. (3d) 158 (Ont. C.A.) and R. v. Bob (1990), 78 C.R.(3d) 102 (Ont. C.A.).
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release under parole until 25 years have elapsed, whereas a second
degree murderer’s parole eligibility date may be set at the discretion
of the trial judge at anywhere between 10 and 25 years.*’

According to Chief Justice Dickson for the Supreme Court in
Farrant,*® mens rea is an irrelevant consideration to the classification
of first degree murder under s.214:

Section 214 does not create a distinct and independent substantive offence of first
degree constructive murder pursuant to forcible confinement. The section is subservient
to ss. 212 and 2183; it classifies for sentencing purposes the offences in ss. 212 and 213
as either first or second degree murder . . . The distinction between first and second
degree murder in s. 214 is not based upon intent; it is based upon (1) the presence of
planning and deliberation (s. 212(2)); (2) the identity of the victim (s. 214(4)); or (3) the
nature of the offence being committed at the time of the murder (s. 214(5)).*°

Farrant asserts a strict and severe approach to first degree murder.
It is most curious that the Chief Justice who has struggled so hard to
assert a subjective mens rea requirement as the fault requirement for
serious offences has chosen to ignore it as a principle for deciding
whether a particular murder falls within a category carrying an extra
15 years in jail. A literal approach to the interpretation of hurriedly
drafted provisions seems misplaced. Surely, the fundamental require-
ment of fault is applicable and should not be pigeon-holed. Recently
the Ontario Court of Appeal in Collins®™ reversed itself in holding
that under s.7 of the Charter the first degree murder category for the
killing of a police officer has to be interpreted to require that the
accused knew or took the risk that the victim was a police officer.

IX. THE DEFENCE OF NECESSITY IS TOO NARROW

WHEN THE CHIEF JUSTICE RECOGNIZED the common law defence of
necessity in Perka,® it was on the basis that necessity was an excuse
calling for compassion for action that was morally involuntary. Had
the defence been classified as a justification, it would have implied a
vindication of the act. However, the Chief Justice asserted three most
restrictive conditions:

‘T R.S.C. 1985, c.C-46, ss. 231, 742-745.

® R. v. Farrant (1983), 32 C.R. (3d) 289 (S.C.C.).

 Ibid. at 301.

% R. v. Collins (1989), 69 C.R. (3d) 235 at 264-65 (Ont. C.A.).
51 R. v. Perka (1984), 42 C.R. (3d) 113 (S.C.C.).
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1. There must be “circumstances of imminent risk where the action
was taken to avoid a direct and immedjate peril,”5?

2. The act must be “inevitable, unavoidable and afford no reasonable
opportunity for an alternative course of action that does not involve a
breach of the law,”® and

3. The “harm inflicted” must be less than the harm sought to be
avoided.”*

The mechanical balancing-of-harms test in the third requirement in
particular seems much more appropriate to a justification than an
excuse. Professor Donald Galloway®® also points out that the require-
ment is contradictory. How can conduct be both the lesser of two evils
and also the only realistic option? And how can compliance with the
law be both unavoidable and a less preferable option? Above all, the
criteria in Perka appear far too restrictive to deal with the possibility
of compassionate defences of necessity particularly in cases of less
serious crimes where the defence might be more acceptable. A fairly
generous residual defence of necessity can perform a valid function in
a variety of contexts, as in cases of medical treatment where the
patient is incapable of consent, escape from dangerous and threaten-
ing custody, defences against a charge of killing a charging animal,
and desperate attempts to avoid serious threats to property. Here too
we should trust the good sense of judges and juries.

X. INCONSISTENCY IN APPLYING THE OAKES PROPORTIONALITY TEST
FOR SECTION 1

THE SUPREME COURT in Edwards Books®® considered whether a
Sunday observance law®” was unconstitutional because of a violation
of freedom of religion as guaranteed by s.2(a) of the Charter. The

2 Ibid. at 139.
3 Ibid.
5 Ibid. at 133.

® Donald Galloway, “Necessity as a Justification: A Critique of Perka” (1986) 10
Dalhousie L.J. 158.

5 Supra, note 35.
% Retail Business Holidays Act, R.S.0. 1980, c. 453.
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judgment of the Chief Justice is notable for holding that the Oakes
test will vary depending on the context. Furthermore, in applying the
test, the Chief Justice saw the question as whether the act abridged
the freedom of religion as “little as is reasonably possible.”® The test
was whether there was “some reasonable alternative scheme which
would allow the province to achieve its objective with fewer detrimen-
tal effects on religious freedom.”®

Concern has been justifiably expressed that Edwards Books has
watered down Oakes.® One can perhaps understand the need to
dilute the Oakes test in the context of Edwards Books, given the
various competing interests there at stake. Furthermore, given the
variety of provincial statutes in question, any mechanical application
of the “impairment as little as possible” test would have meant that
only the least restrictive scheme could have survived. However, in the
case of criminal law, there is invariably only one federal statute to
interpret and one common law tradition. The Charter’s protection of
individual rights against the power of the state is preeminently well-
suited to the criminal law, and should be rigorously safeguarded, as
the Court in Oakes originally set out to do.

There are signs that the Supreme Court, including Chief Justice
Dickson, have become distressingly inconsistent in their adherence to
the Oakes test even in the criminal context. Although lip service is
still paid to the “impair as little as possible” test, the Court is in fact
often far less demanding. This is particularly true in recent rulings
relating to impaired driving that have justified a reverse onus
clause,” a denial of the right to counsel in the case of a demand for
a roadside sample of breath of the right to counsel® and, finally,
random vehicle stop powers in the absolute discretion of the police.®
Chief Justice Dickson did later concur with a dissent in the context of
a random roving stop.* However, he was in the majority in the

* Supra, note 35 at 237 (emphasis added).

* Ibid. The need for flexibility is even more evident in the separate Jjudgment of La
Forest J. (at 259).

% See G.D. Creighton, “Edwards Books and Section 1: Cutting Down Oakes?” (1987) 55
C.R. (3d) 269. Compare Hon. R.P. Kerans, “The Future of Section 1 of the Charter”
(1989) 23 U.B.C. L. Rev. 567.

& Whyte, supra, note 10.

82 R. v. Thomsen (1988), 63 C.R. (3d) 1 (S.C.C.).

§ R. v. Hufsky (1988), 63 C.R. (3d) 14 (S.C.C.).

8 R. v. Ladoucer (1990), 77 C.R. (3d) 110 (S.C.C.).
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Prostitution Reference.®® In that case Madame Justice Wilson in
dissent reasoned, surely persuasively, that the criminal offence
prohibiting all public attempts to communicate for prostitution
because in some circumstances and in some areas this might give rise
to a nuisance, cannot be considered carefully tailored to the objective.
The impact of the Charter will be considerably weakened if the
Supreme Court continues to be too quick to side-step the safeguards
the Chief Justice originally set out in Oakes.

Those are the brickbats. There is also cause for considerable regret
that important views of the Chief Justice could not persuade the
majority.

XI. THE DOCTRINE OF SPECIFIC INTENT STILL DETERMINES
WHETHER THERE IS A DEFENCE OF VOLUNTARY INTOXICATION

VOLUNTARY INTOXICATION IS ONLY A DEFENCE to crimes of “specific
intent.” The Dickson dissenting attack on that sorely troubled concept
in Leary,®® and repeated with even greater force in Bernard,”
makes a most powerful and original contribution to a well-worn
debate. Experience in both Australia and New Zealand has shown that
public order is not threatened and few accused will be acquitted if
intoxication is simply treated as a factor to be considered under the
fault inquiry set for each offence. Commentators seem agreed® that
the attempted compromise by Madame Justice Wilson to the effect
that voluntary intoxication can be a defence to a general intent crime
where there is intoxication to the point of automatism is half-hearted
and not responsive to the Chief Justice’s concerns.

XII. THERE IS NO GENERAL VOLUNTARINESS REQUIREMENT
DISSENTING IN RABEY®, the Chief Justice would have rejected Mr.

Justice Martin’s pragmatic external factor requirement for the defence
of sane automatism in favour of a general requirement that the Crown

% Reference Re Criminal Code, Ss. 193 & 195,1(1)(c) (1990), 77 C.R. (3d) 1 (S.C.C.).
% R. v. Leary (1978), 37 C.R.N.S. 60 (S.C.C.).
1 R. v. Bernard (1988), 67 C.R. (3d) 113 (S.C.C.).

¢ See T. Quigley & A. Manson, “Bernard on Intoxication: Principle, Policy and Points
in Between” (1989) 67 C.R. (3d) 168.

% R. v. Rabey (1980), 15 C.R. (3d) 225 (S.C.C.).
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prove that the act was voluntary. This would have been a welcome
development™ provided that involuntarism was, as long ago sug-
gested by Professor Hart,” considered to be a defect much more basic
than a mere lack of awareness of circumstances or consequences,
involving a substantial inability to control action. If the application of
a general principle of voluntariness results in an acquittal of someone
thought to be dangerous, there should nonetheless be no jurisdiction
in the criminal justice system to compulsorily order treatment,
whether this be in confinement or otherwise. This should be left to the
law of civil commitment. The only restriction should be to cover

- situations where there was negligence in getting into the state of
involuntariness and the offence charged is one that can be committed
by negligence.

XIII. THE RECOGNITION OF NEW POLICE POWERS HAs NOT BEEN
LEFT TO LEGISLATURES

IN A SERIES OF DISSENTING OPINIONS, the Chief Justice sought to
establish the sound principle that it was not advisable for the Courts
to be establishing police powers in the absence of legislative authoriz-
ation or at least a very clear common law power. He would have held
that a failure to provide a name and address following a provincial
offence violation could not be the basis for conviction of a Criminal
Code offence of obstructing a police officer,’* that an authorization to
wiretap did not authorize entry into a house to install the bug™ and
that a provincial stop program to detect impaired drivers was illegal
in the absence of statutory authorization.” In the latter context how
could anybody have rejected the following plea:

It has always been a fundamental tenet of the rule of 1aw in this country that the police,
in carrying out their general duties as law enforcement officers of the state, have limited
powers and are entitled to interfere with the liberty or property of the citizen only to the
extent authorized by law.

" See further Stuart, supre, note 9 at 83-102.

T “Acts of Will and Responsibility” in Punishment and Responsibility (Oxford: Clarendon
Press, 1968) c. 4.

2 R. v. Moore (1979), 5 C.R. (3d) 289 (S.C.C.).
" R. v. Lyons (1984), 43 C.R. (3d) 97 (S.C.C.).
" R. v. Dedman (1985), 46 C.R. (3d) 193 (S.C.C.).
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A police officer is not empowered to execute his or her duty by unlawful means. The
public interest in law enforcement cannot be allowed to override the fundamental
principle that all public officials, including the police, are subject to the rule of law. To
find that arbitrary police action is justified simply because it is directed at the fulfilment
of police duties would be to sanction a dangerous exception to the supremacy of law. It
is the function of the legislature, not the courts, to authorize arbitrary police action that
would otherwise be unlawful as a violation of rights traditionally protected at common
law.”

XIV. CONCLUSION

THIS HAS BEEN A MOST SELECTIVE REVIEW of Chief Justice Dickson’s
immense contributions to criminal law. His presence on the bench will
be sorely missed. Judges, lawyers and academics will find it d.tfﬁcult
to ignore his m51ghts

When I arrived in Canada in 1970, the federal government of the
day was expressing a strong commitment to a fundamental review of
the criminal justice system. In 19717 the Law Reform Commission
of Canada was set up with that mandate. It has produced numerous
well researched and justified suggestions for reform. However for
some twenty years a succession of Ministers of Justice have preferred
the expediency of law and order rhetoric in, apparently, responding to
particular pressure groups. The Commission has had little success in
its attempts to make the criminal justice system more comprehensible
and fair. Both before and after the Charter this type of reform has
only been achieved by an activist Supreme Court. Canada has been
fortunate indeed that the Court’s leader was a person of broad vision
and keen insight, who always had in mind a clearer and better
picture. Chief Justice Dickson was a great judge and a wonderful
scholar of the criminal law.

™ Ibid., at 200-01, 204-05.
" Law Reform Commission Act, R.S.C. 1970 (1st Supp.) ¢. 23, proclaimed July 1971.



