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the recent House of Lords decision in Lonrho Ltd. v. Shell Petrol-
eum™ had restricted the tort of conspiracy in England to the first
category. The Supreme Court refused to follow its lead and main-
tained the second category of conspiracy. It recognized conspiracy to
commit an unlawful act and set out its requirements in the following
passage:'"

When the conduct of the defendants is unlawful, the conduct is directed to the plaintiff
(alone or together with others) and the defendants should know in the circumstances
that injury to the plaintiff is likely and does result.

Thus the plaintiffs in Westfair must establish: (i) a combination of two
or more persons; (ii) the commission of unlawful acts; (iii) that the
combination was directed towards the plaintiff; (iv) that damage to the
plaintiff was likely; and (v) that the action of the defendants caused
the damage in order to establish the conspiracy.

The tort of unlawful interference with economic interests has only
recently been recognized by the Courts.”® It has been referred to as
a ‘genus’ tort of which all nominate economic torts depending upon
unlawful means are but examples. Conspiracy to commit unlawful
acts, intimidation and indirect inducement to breach of contract are
all based upon intentional violation of economic interests by unlawful
means. Complete amalgamation and rationalization of the individual
torts has yet to occur but that is likely to take place in the future. In
order to establish this tort the following matters must be established:
(i) intention to harm the plaintiff; (ii) unlawful means; (iii) causation;
(iv) damage to economic interest or trade and (v) lack of justification.

Thus it can be seen that these economic torts will not always
replicate the action available under s.36. Much will depend upon the
particular facts and the requisite components of the economic torts on

17 [1982] A.C. 173.
176 Supra, note 156 at p. 399.

176 International Brotherhood of Teamsters etc. Local 21 v. Therien (1960), 22 D.L.R. (2d)
1 (8.C.C.); Gershman v. Manitoba Vegetable Producers’ Marketing Board, [1976] 4
W.W.R. 406 (Man. C.A.); Mintuck v. Valley River Band No. 63A (1977), 75 D.L.R. (3d)
589 (Man. C.A.). See also P. Burns, “Tort Injury to Economic Interests: Some Facets of
Legal Response” (1980), 58 Can. Bar Rev. 103; M. Berry, “Intentionally Causing
Economic Loss by Unlawful Means: A Consideration of the Innominate Tort” (1988), 6
Otago Law Rev. 533; H. Carty “Intentional Violation of Economic Interests: The Limits
of Common Law Liability” (1988), 104 L.Q.R. 250.
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which reliance is placed. In many cases, however, it will be possible
to overcome the restrictive nature of s.36(1).

E. Medical Malpractice: Robertshaw v. Grimshaw;'"' Horbal
v. Smith'”® and Monkman v. Singh'™®

There were three medical malpractice cases reported in 1989. The
Court of Appeal decided Robertshaw v. Grimshaw'™®, while Horbal
v. Smith™' and Monkman v. Singh'® were decided by the Queen’s
Bench. Individually the cases do not warrant extensive comment. They
illustrate the application of standard principle to a variety of medical
accidents.

Robertshaw v. Grimshaw'® dealt with the failure of eight phys-
icians to diagnose a brain aneurysm before it ruptured leading to the
death of the patient. The deceased’s symptoms were not typical of the
condition and the Court agreed with the trial judge that none of the
defendants was negligent. In Horbal v. Smith'™ the patient was
admitted to hospital for treatment of manic depression. The patient
had been heavily sedated and was lying on his back in a state of
unconsciousness. The patient aspirated on his own blood and died.
DeGraves J. found no negligence on the part of attending doctors or
nurses in spite of the fact that simple measure such as placing the
patient in the ‘recovery position’ might have avoided the tragedy. Only
in Monkman v. Singh did the plaintiff recover a modest judgment.
In 1982 the plaintiff developed cancer in her left breast and she
underwent a radical mastectomy. Subsequently, the defendant plastic

17" (1989), 57 Man. R. (2d) 140 (C.A.).
178 (1989), 60 Man. R. (2d) 105 (Q.B.).
179 (1989), 62 Man. R. 277 (C.A)).

1% Supra, note 177.

181 Supra, note 178.

182 Supra, note 179.

18 Supra, note 177.

18 Supra, note 178.

185 Supra, note 179.
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surgeon performed a reduction mammoplasty of her right breast prior
to planned reconstructive surgery on the left breast. A pathology
report indicating cancerous tissue in the right breast was misplaced
and the defendant did not receive it. There was a period of one year
before renewed concerns about her right breast led the defendant to
realize he had not received the pathology report. He sought a copy of
it from the hospital. Soon after the patient had her right breast
removed and underwent chemotherapy with apparent success. Morse
J. imposed liability on the ground that the defendant ought to have
ensured that he obtained and read the pathology report. He had no
system to check receipt of pathology reports in connection with cases
and he should not have assumed that he had seen it and that it
required no action. In making this decision the learned judge rejected
expert testimony to the effect that a plastic surgeon who deals
primarily with remodelling normal tissue is not expected to search out
a pathology report unless there is some reason for suspicion. He relied
on the well known decision of Anderson v. Chasney'® that expert
evidence of standard practice is not conclusive on the issue of due
care. This is particularly so when the issue does not relate to expert
knowledge, skill and experience. The Court was in as good a position
as the expert to determine what should have been done. The weakest
point of the plaintiffs case was causation. The Court found that
chemotherapy could not have been avoided by an earlier diagnosis and
the patient’s long term prognosis was unaffected. However she would
have avoided two minor operations on her right breast during the
course of the year and she did suffer a great deal of frustration and
anger as a consequence of the whole episode. An award of $10,000 was
made.

Although these cases warrant little attention individually, they do
raise broader concerns about the way the tort system deals with
victims of medical accidents. Patients face enormous hurdles in
pressing medical malpractice claims in Canada. The Robertshaw v.
Grimshaw'" litigation is a showcase of the difficulties and frustra-
tion of medical malpractice litigation. It is well to remember that the
central issue in the litigation was a relatively simple one. Mrs.
Robertshaw wanted to know if the death of her husband was caused
by anybody’s fault. It took the legal system seven years to give her an

1% [1949] 4 D.L.R. 71 (Man. C.A.) affirmed [1950] 4 D.L.R. 233 (S.C.C.).

% Supra, note 177.
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answer. The litigation was unusually complex and expensive. Eleven
defendants including two hospitals, eight doctors and a medical group
were sued. Eight counsel argued the case at trial for a total of thirty-
five days. The Court was faced with a voluminous amount of conflict-
ing testimony and expert evidence. The transcript of the trial ran to
5,310 pages and Barkman J. needed one year to deliberate before
rendering judgment. As is so often the case the decision ultimately
turned upon a narrow issue of credibility. Mrs. Robertshaw claimed
that the deceased exhibited the classic symptoms of a bleeding brain
aneurysm and that the doctors knew of these symptoms. The doctors
uniformly claimed that the deceased did not have any symptoms of
that kind. The trial judge preferred the doctor’s evidence and on that
basis found no negligence. Nine counsel appeared before the Court of
Appeal for three more days before the appeal was dismissed.

Needless to say the cost of this litigation was far beyond the
financial resources of the Robertshaw family. The family is in dire
financial straits and Mrs. Robertshaw is a social assistance recipient.
However the cost of such litigation is more profound than money.
There has been a prodigious expenditure of legal and judicial talent.
Doctors and nurses have devoted too much of their time and energy
to the forensic process as witnesses, experts and parties. The
defendant doctors have suffered the stress and anxiety of the
adversary process and the fear of stained reputations. The plaintiffs
have had the loss of a loved one compounded by seven years of
expensive and ultimately fruitless litigation. Monnin C.J.M. delivered
the Court of Appeal judgment. He displayed great sensitivity to the
human dimension of the case. He left the recovery of costs to the
discretion and compassion of each defendant. In his view the family
had suffered “immeasurably” and had “suffered enough.”® No one
is responsible for this episode of human misery. If blame is to be found
it is in the system of loss allocation.

There is probably a fairly broad consensus about the appropriate
policy goals of the law in the area of medical accidents. They are to
provide fair and reasonable compensation to patients who suffer
avoidable injury as a result of medical treatment and to promote and
maintain high standards of medical treatment. It is increasingly
doubtful that the malpractice action is achieving either goal adequate-

1% Supra, note 177 at p. 150.
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ly. The Pritchard Report'®® when it is released to the public may
point to better ways to achieve these goals.

IV. COURT OF QUEEN’S BENCH

A, Contributory Negligence and the Rule of Last Clear Chance:
Hunter v. Briere'™

Hunter v. Briere™ dealt with a collision between a motorcycle and
an automobile on a four lane bridge in Winnipeg. The defendant ran
out of gasoline on the bridge. She left her car with the hood up and
the emergency lights flashing, while she went to buy more fuel.
Shortly thereafter, the plaintiff, who was riding a motorcycle, failed
to see the defendant’s car in time to avoid it safely. He was seriously
injured. Wright J. found both defendant and plaintiff to be negligent.
The defendant was held to be negligent on the ground that she knew
her car was low on gas and that running out while on the highway
could be reasonably anticipated. The reason for the finding of fault is,
presumably, that a stalled car on a busy city bridge creates an
unreasonable and foreseeable risk of injury to other motorists. In
essence stalled cars are dangerous. This conclusion may surprise the
average motorist who might well regard a stalled car as only causing
inconvenience, delay and frustration. However the decision is
consistent with the high standard of care required of drivers of
automobiles.

The plaintiff was also found to have been negligent. His Lordship
carefully considered all the relevant evidence relating to the accident
and concluded “the defendant’s vehicle was clearly visible for a
considerable distance to any driver traveling ... towards it. That
distance was ample to allow a driver operating his or her vehicle with
due care and attention to pass the stalled vehicle without diffi-
culty.”® This was a clear case of contributory negligence. Many

1% Federal | Provincial | Territorial Review Committee on Liability and Compensation
Issues in Health Care, Chair J.R.S. Pritchard.

1% (19891 3 W.W.R. 528 (Man. Q.B.).
191 1hid,

%2 Supra, note 190 at p. 534.
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would anticipate that the loss would be apportioned between the
parties. However Wright J. drew a different conclusion:'®

In my view the plaintiff's negligence can be separated from the defendant’s negligence.
The plaintiffs negligence can be identified as the ultimate negligence causing the
accident. This is not a case for an apportionment on the basis of contributory negligence.
The circumstances here offer a classic example of a situation where the Davies (Davis)
v. Mann (1842), 10 M & W 646, 152 E.R. 588 doctrine applies. The plaintiff had ample
opportunity to avoid the effect of any negligence on the part of the defendant.

The “Davies v. Mann' doctrine” is of course the common law
rule of last clear chance. A brief reminder of the development of
contributory negligence rules may be useful in assessing Wright J.’s
application of that rule in Hunter v. Briere.**® It will be remembered
that at common law contributory negligence was a complete bar to the
plaintiffs case.'®® This rule was entirely consistent with the pro
defendant bias of negligence liability in the nineteenth century.
Nevertheless, the harshness of its effect in cases where the defen-
dant’s negligence was disproportionately greater than that of the
plaintiff was difficult to ignore. The unfairness of the rule was avoided
by development of the rule of last clear chance. The rule stated that
if the defendant had the last clear chance of avoiding the accident and
because of negligence failed to take that opportunity the loss was
allocated totally to the defendant. It was a device to reverse the alloca-
tion of loss when the defendant’s negligence was greater than the
plaintiffs. However, only apportionment of loss could address the
situation of mutual fault with an appropriate degree of flexibility and
fairness. Just such a regime was implemented in Manitoba in 1934.
The current provision of the Tortfeasors and Contributory Negligence
Act" reads:

Contributory negligence by a plaintiff is not a bar to the recovery of damages by him
and in any action for damages that is founded on the negligence of the defendant, if

193 Supra, note 190 at p. 536.

14(1842), 10 M & W 546, 152 E.R. 588.

1% Supra, note 190.

1% Butterfield v. Forrester (1809), 11 East 60, 103 E.R. 927.

%7 S 4 Tortfeasors and Contributory Negligence Act, C.C.SM. ¢.T-90.
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negligence is found on the part of the plaintiff which contributed to the damages, the
court shall apportion the damages in proportion to the degree of negligence found
against the plaintiff and defendant respectively.

This provision robbed the rule of last clear chance of its sole justifica-
tion - to evade the rule that contributory negligence is a complete bar.
Unfortunately, while the policy thrust of the legislation was clear,
technical arguments favouring the survival of the last clear chance
were made. These arguments and judicial affinity with and nostalgia
for common law rules led some judges to assert that when the rule of
last clear chance was applicable, apportionment was inappropriate
and the full loss should continue to be allocated to the defendant. This
view has been savagely criticized by academics and some members of
the judiciary. This criticism has persuaded most judges to apportion
in all but extreme situations but a stake has not yet been driven
through the heart of the doctrine.'®

It is therefore disappointing to find the rule of last clear chance
given fresh life at the threshold of the 1990s. Even more troublesome
are the circumstances in which Wright J. has applied the rule. It will
be remembered that Wright J. decided that the plaintiff had the last
clear chance to avoid the accident and that the loss should be fully
allocated to him. But as we have noted the rule of last clear chance
was developed to saddle the defendant with the full loss. The result
produced in Hunter v. Briere'® is consistent with the rule that
contributory negligence is a complete bar to a claim. Thus the rule of
last clear chance, which was developed to evade the “complete bar
rule” has been used to create a complete bar to the plaintiffs claim.
We have come full circle.

In Hunter v. Briere® both the defendant and the plaintiff were
negligent and both acts of negligence were causes in fact of the
damage. The loss ought to have been apportioned. It is difficult to find
any rationale for imposing nineteenth century tort law to a case
involving a compulsorily insured automobile owner in 1989,

1% The history and current status of the rule of last clear chance is described in A.
Linden, Canadian Tort Law (4th ed.) 1987 at pp. 425-438. See also M. MacIntyre, “Last
Clear Chance after Thirty Years” (1955), 33 Can. Bar Rev. 257 and M. MacIntyre, “The
Rationale of Last Clear Chance” (1940), 53 Harv. L. Rev. 1225.

1% Supra, note 190.

0 Ibid.
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B. Products Liability: Kirby v. Canadian Tire*!

The case of Kirby v. Canadian Tire*** considered the extent of a
manufacturer’s liability for products. The plaintiff suffered a serious
laceration to his wrist when removing a Moulinex food processor from
its packaging. The plaintiff was cut by the metal S blade. There of
course could be no claim for negligent manufacture of a defective
product. The S blade was not defective, but it was dangerous in the
same way as a knife or razor is dangerous. However, the manufactur-
er's obligation is broader than one of careful manufacture and
certainly extends to an obligation to design, package and warn to a
reasonable standard of prudence.

Some evidence was presented on the issue of negligent design. It
was suggested that a permanent collar or ring device could be placed
around the blades, thereby reducing the chance of injury. However, it
was conceded that this might reduce the effectiveness of the machine.
Clearly the Court was unable to impose liability for negligent design
on such tentative and speculative evidence.

A stronger case was made for negligent packaging on the grounds
that there should have been some protective covering on the edges of
the blades so that a consumer could remove the product safely from
the package. Some models did have a loose plastic covering. However
the degree of risk involved here was small. No previous injuries had
occurred in spite of sales of similar products totaling 600,000. The
blade was not concealed and could be safely handled by means of a
knob. On balance Jewers J. was unwilling to impose liability for
failing to use a protective covering in packaging.

The final claim was made on the basis of inadequate warnings. It
was argued that the warning of the dangers of the S blade given in
the manual ought to have been repeated on the box containing the
food processor. The Supreme Court in Lambert v. Lastoplex*® has
recognized that a manufacturer is obliged to provide sufficient
warning to permit the safe use of an inherently dangerous product.
However, there are certain common sense qualifications to this duty
to warn. First, one is not obliged to warn of dangers which are obvious
and well known to the reasonable consumer. The sale of knives, razor

21 (1989), 57 Man. R. (2d) 207 (Q.B.).
202 Ihid,

#3(1971), 25 D.L.R. (3d) 121 (S.C.C.).
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blades, pins and needles do not have to be accompanied by warnings
that they may injure. Whether or not food processors have become so
common that their dangers are fully absorbed into the consciousness
of the consuming public is not clear. Jewers J. was able to base his
judgment in another qualification. In this case the plaintiff had actual
knowledge of food processors and their dangers. He was well aware of
the danger of the S blade and there was consequently no need to warn
him. In the words of Jewers J. the warning would have been “redun-
dant.” “He knew all about the dangers.”?* Nevertheless the case is
a useful reminder of the growing diversity of obligations on manufac-
turers.

V. CONCLUSION

IN THE COURSE OF THIS ARTICLE fifteen Manitoba tort decisions
decided in 1989 have been discussed in the text or mentioned in
footnotes. Emphasis has been placed on the Watkins®® litigation
which reached the Supreme Court and six of the seven Court of
Appeal judgments. Fully thirteen of the cases dealt with personal
injury and fatal accident claims. Consequently, it is appropriate to
concentrate on Manitoba’s Court of Appeal and on accident compensa-
tion in a concluding section.

It is particularly difficult to draw reliable conclusions from the six
disparate decisions of the Court of Appeal. Nevertheless, some themes
emerge. The cases are all carefully analyzed and the decision making
is competent and conscientious. Decision-making is on the whole
cautious, conservative and precedent oriented. In this respect the
Court of Appeal’s judgment in Watkins,”® a decision which not only
flew in the face of established principle but also introduced potentially
revolutionary changes in the field of damage assessment, was out of
character. The Court is not reluctant to reverse the trial judge when
its view of applicable law does not coincide with that of the Court
below, but it is appropriately reluctant to do so on questions of fact
and credibility. There is, however, a tendency in the Court to decide
cases on narrow technical grounds and to avoid some of the larger

¥ Supra, note 201 at p. 2183.
2% Watkins v. Olafson, supra, note 2.

26 Supra, note 27.
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issues and concerns that cases raise. In a number of cases there were
opportunities for the Court to contribute to the continuing evolution
of tort law and influence its future development. The Court chose not
to take advantage of those opportunities. Both Temple v. Hallem®’
and Westco Storage Ltd. v. Inter-City Gas Utilities Ltd.*™ provide
good examples. In Temple there was a splendid opportunity to survey
existing authority and academic writing and to consider how a just
and reasonable accommodation can be reached between society’s
interests in promoting sporting activities and each player’s interest in
personal safety and security. In its result the Court clearly favoured
society’s interest in sport but it declined to discuss the issue fully.
Westco was another ‘opportunity lost.” Relaxation of causation
requirements in negligence is an important current issue in tort law,
and much of the future development of tort hinges upon judicial
attitudes and creativity on this question. There was a growing
Canadian jurisprudence based on the McGhee®® case and to disre-
gard it all on the grounds that the House of Lords has changed its
mind is disappointing. In recent years the Supreme Court, in areas as
diverse as limitations, liability of public authorities, informed consent
and economic loss, has forged uniquely Canadian principles some of
which are based on English cases which were subsequently narrowed
or discredited by the House of Lords.?™® It is a pity that the Court
did not take more time to comment on and evaluate on its own merits
the developing Canadian principles of causation. Fortunately the
Supreme Court in Farrell v. Snell®' has since clarified the law
relating to causation. Nevertheless, provincial courts of appeal have
a growing responsibility in the development of private law and a more
extensive analysis of pertinent authority, academic writing and policy

%7 Supra, note 62.

208 Supra, note 87.

209 Supra, note 92.

210 See for example the Supreme Court’s refusal to follow Pirelli Gen. Cable Works Ltd.
v. Oscar Faber & Partners, [1983] 1 All E.R. 65 (H.L.) in Kamloops v. Nielson (1984) 29
C.C.C.T. 97 (S.C.C.) and the more robust Canadian development of Anns v. Merton
London Borough Council, [1978] A.C. 728 in the field of negligence liability of
municipalities in Just v. British Columbia (1990), 1 C.C.L.T. (2d) 1 (S.C.C.).

21 Supra, note 140.
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factors would improve immeasurably the contribution of Manitoba’s
Court of Appeal to tort law across Canada.

A final observation relates to the process of damage assessment in
personal injury cases. This article began with a comment on the
Watkins®? litigation and it has been noted that thirteen of the
fifteen cases were personal injury or fatal accident claims. Greater
accuracy in assessment of damages and larger awards have been the
legacy of “the trilogy” and yet the new era of damage assessment is
not universally welcomed. In particular some of Manitoba’s judges
have serious reservations about the very large awards made possible
under the new assessment process. Scollin J. in Fuerst v. St. Adolphe
Co-op expressed his concern in these words:**

... as long as legislators shrink from providing an honorable and sensible system of
periodic support for those who are seriously injured, whether by their own fault or not,
the courts will be faced with claims such as this for staggering and almost incomprehen-
sible capital sums for future care and potential earnings.

Furthermore, the Court of Appeal’s decision in Watkins** was a
reaction to the large award made for future care losses. There are
three troublesome aspects of very large awards. First, the liability
insurance crisis of the early 1980s drew attention to the fact that the
liability insurance system is not a bottomless well from which
limitless money may be taken without economic pain and adverse
social consequences. Inflated awards can have significant systemic
ramifications. Secondly, large awards exacerbate the gulf between
successful litigants in the tort process and those who receive no
compensation or less generous benefits from public compensatory
schemes. This increases the sense of disproportion and inequity in the
treatment of similarly disabled accident victims. Thirdly, in the cases
decided in 1989, one begins to sense, on a purely intuitive and
impressionistic level, that liberal compensation principles may be
affecting liability determination. A concern for the future survival and
integrity of the tort system may be leading some judges to a more pro
defendant bias at the margins. Tort principles are susceptible to
significant manipulation in adjudicated cases and it may be more than

#2 Supra, note 2.
213 Supra, note 44 at p. 189.

24 Supra, note 27.
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coincidence that in only four cases of the thirteen did the plaintiff
recover full damages. Five plaintiffs lost and four faced reductions for
contributory negligence of 50% or more. Indeed in the trial judgements
in Fuerst v. St. Adolphe®® and Tronrud v. French®'® the spectre of
contributory negligence as a bar hovered and it was applied in Hunter
v. Briere® Of course none of this amounts to proof and one is
acutely aware that this is speculation on an unreliable sample.
Nevertheless, it does invite us to consider the impact of the trilogy,
not only upon assessment principles but on the whole tort/insurance
system.

215

Supra, note 15.
%18 Supra, note 20.

27 Supra, note 10.



