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the doubt on unclear evidence as to what was said, found that the
defendant was told that the car was referred to as a 728 in Europe but
that it might be a 733 in Canada. The dealer declined to buy it from
the defendant who then advertised it for sale in the “Auto Trader”
magazine as a “1980 BMW 733i.”

The plaintiff went to see the car on August 18, 1987. He noticed the
absence of the “i” designator and the defendant said that that stood
for fuel injection and showed the plaintiff that this “European model”
did not have fuel injection. The plaintiff test drove the car. He then
gave the defendant a cheque for $9,000, the agreed purchase price,
and received a bill of sale signed by the defendant which described the
car as a “BMW 733.” The plaintiff took possession on August 19, paid
the sales tax and registered the vehicle in his name on the 21st and
on the 22nd went to a BMW dealership to obtain a service manual. He
was told by the dealer that the car was not a 733i or 733 model.
Immediately, the plaintiffs wife telephoned the defendant to seek
rescission but the defendant refused to accept return of the car or to
repay the purchase price, even when he was later supplied with
documentary proof that the car was a 728. The plaintiff, upon
ascertaining that the vehicle was a 728, parked it in his driveway and
left it there.

Evidence from two BMW dealers was to the effect that the car
either had no dealership market at all as a trade-in or that it had a
dealership value of $1,000 to $1,500 for parts only. It was admitted
that the car might have a highway value (to someone who wanted to
drive it, not trade it in or resell it) but there was no evidence of what
that might be, and a general consensus that it would not be anything
like $9,000.

The Statement of Claim was issued January 8, 1988. The sole claim
was for rescission of the contract on the basis of fraudulent misrepre-
sentation. At trial, Lockwood J. found that a misrepresentation had
occurred but that it was not fraudulent. Lockwood J. said in oral
judgment that the plaintiff “got what he bargained for”'*® and
dismissed the action. The allegation of fraud was not repeated in the
appeal.

In the Court of Appeal the parties, apparently, were invited to
make written submissions on the question of whether an amendment
of the pleadings should be allowed at this stage, to introduce an action
for breach of contract and, if so, what the remedy should be. As it was,

% Ibid. at p. 7.
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the majority, Huband, J.A. and Monnin C.J.M., decided the case solely
on the misrepresentation basis, whereas Twaddle J.A. would have
allowed the amendment and the award of damages.

At the outset of his judgment, Huband J.A. (Monnin C.J.M. merely
concurred) swiftly and unsurprisingly dispensed with any notion that
there had been no misrepresentation. In the advertisement, the car
was clearly said to be a BMW 733i. It is true that this was modified
by the defendant’s explanation about the lack of fuel injection, but
“733” was also a misrepresentation. The model was actually a 728, did
not comply with some Canadian safety standards, had a smaller
engine capacity, faced a six-week delay in obtaining parts unavailable
in North America, and had a very limited trade-in or resale value,
especially to a BMW dealer. The defendant argued that the plaintiff
could see for himself what he was buying. Once an inducing misrepre-
sentation has been made, however, it is not open to the defendant to
say that the plaintiff ought to have known better or ought to have
made personal enquiries into the matter. As was said in Redgrave v.
Hurd,' once a representation calculated to cause reliance has been
made, the court will presume it had the intended effect. Nothing short
of proof of actual (not constructive) knowledge of the truth on the part
of the representee, or clear proof that there was no reliance on the
representation, will excuse the representor. There is no fault in a
representee who believes the representor’s plausible statements.

Huband J.A.’s next point is, however, remarkable. He asserted that
for an innocent misrepresentation to admit of rescission, it “must be
fundamental, or substantial in nature.”®® He referred only to
Leggett v. Taylor.”® That was a case where the plaintiff argued that
a sale to him of a power cruiser was a sale by description and that,
since the engine turned out to be a converted automotive engine and
not a marine engine as he had been told, he could reject the boat. The
court’s main discussion was of a definition of a sale by description and
the conclusion was that this had been a sale by inspection. The power
cruiser was as bargained for; the engine was but part of it. Neither
fraud nor mistake had been pleaded. The court found that the
innocent misrepresentation had no effect since it did not go to the

12 (1881), 20 Ch. D. 1 (C.A.).
1% Supra, note 126 at p. 121.

131 (1965), 50 D.L.R. (2d) 516 (B.C.S.C.).
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whole root of the contract. Ruttan J. cited Bell v. Lever Bros.'®* and
Kennedy v. Panama, N.Z. and Australian Royal Mail Co.*® for the
proposition that an innocent misrepresentation, to upset a contract,
must cause a complete difference in substance between what was and
what was supposed to be obtained; it must be fundamental and not
just material.

These, however, were cases of mistake at common law. As Wad-
dams explains in his book The Law of Contracts,’* early common
law courts made no distinction between rescission for mistake and
rescission for misrepresentation, demanding that in either case the
blunder be fundamental. The result would be that the contract was
void ab initio. Equity, however, made no such demand, requiring only
that a misrepresentation be material, but stating that the contract
would be voidable, not void, at the representee’s option. Huband J.A.
appears to have adopted the former position, despite fusion of the
courts of law and equity.

Materiality merely necessitates that the misrepresentation be an
inducing factor, even just one of many, in the representee’s mind in
deciding to contract. As well, the statement must have been objectively
inducing. '

Once it is shown that a representation was calculated to influence the judgment of a
reasonable man, the presumption is that the representee was so influenced; this
presumption is not rebutted by showing that there were other contributory causes which
played a substantial part, perhaps even a more notable part, in the formation of his
intention. The court allows no post mortem examination into the relative importance of

the contributory causes.13

This is a lower standard than something which is fundamental and
seems only fair where, after all, the contract has been caused, at least
partly, by an untruth told by the other party, albeit innocently. The
very consent to the contract is at stake when one has been misled. If
the matter is one which would reasonably induce consent from a
person in the particular circuamstances of the contract formation, it

121932} A.C. 161 (FLL.).
13 (1867), L.R. 2 Q.B. 580.
134 (2nd ed. 1984) p. 308 ff.

1% Cheshire and Fifoot’s Law of Contract (9th ed. 1976) p. 265. The same idea is
expressed, but not as succinctly, in the 11th (and latest) edition of this work at p. 264.



Review of Contract Decisions 1988/89/90 521

seems de trop also to demand that it touch the very essence of the
contract. Nonetheless, there seems to be a confusion of these stan-
dards in some Canadian cases. In George v. Dominick Corp. of
Canada® the Supreme Court of Canada spoke only of a misrepre-
sentation having to be “material.” Two Manitoba cases which use this
standard are Comeller v. Billinkoff'® and McKinnon v. Brockin-
ton'®® but two others, Rasch v. Horne'®® and Fleischhaker v. Fort
Garry Agencies Ltd.'*® require the misrepresentation to go to the
root of the contract. In any event, Huband J.A. found the misrepre-
sentation in Ennis to be fundamental.

The major question of this case, however, is whether rescission is
still available as a remedy when the contract has been executed. With
a fraudulent misrepresentation, there is no doubt,'*! but as Huband
J.A. pointed out, with respect to the sale of land, “a settled rule
developed that rescission for innocent misrepresentation would not be
possible after execution of the contract.”’*? Redican v. Nesbitt'*®
stands for this proposition in Canadian law. There was doubt about
whether this impediment also handicapped executed contracts for the
sale of chattels or choses in action. In England, Seddon v. North
Eastern Salt Co. Ltd.*** indicated that it did, in a contract for the
sale of company shares. Although this development was castigated,
especially by Lord Denning in Solle v. Butcher*® and Leaf v. Inter-

1% [1973] S.C.R. 97.

137 (1953), 11 W.W.R. 279 (Man. Q.B.).

138 [1921] 2 W.W.R. 437 Man. C.A.).

1% [1930] 3 D.L.R. 647 (Man. C.A.).

40 (1957), 65 Man. R. 339 (C.A.).

141 See McKinnon v. Brockinton, supra, note 138,
142 Supra, note 126 at p. 122.

14311924] S.C.R. 135.

44 [1905] 1 Ch. 326.

%5 11950] 1 K.B. 671 (C.A.).



522 MANITOBA LAW JOURNAL JOURNAL DE DROIT MANITOBAIN

national Galleries*® it took the Misrepresentation Act, 1967 to
clarify that rescission was yet available after execution even for
innocent misrepresentation and no matter what the subject of the
contract.

The issue is of importance because in the case of innocent misrepre-
sentation which has not become a term of the contract, there is only
the remedy of rescission.!*® Heilbut Symons & Co. v. Buckleton'*®
made it evident that damages are not awarded for innocent misrepre-
sentation.

Huband J.A. did not refer directly to the Seddon case in his
decision but spoke principally of Leaf v. International Galleries™
and especially of Lord Denning’s judgment therein. In that case the
plaintiff had purchased an oil painting from the defendant on the
representation that it was by Constable. Five years later, the plaintiff
discovered the truth and sued to recover his money. No claim was
made for damages for breach of contract and the plaintiff was not
later allowed to amend his pleadings. The Court of Appeal was in
agreement that the contract was not void for mistake; the plaintiff had
received exactly the object he had bargained for, the particular oil
painting. The difference between an oil painting by Constable and one
by some lesser artist was thought to be a difference only in quality
and not in essence. The Court, however, regarded the test for
misrepresentation to be that the statement be material, which this
was. Lord Denning M.R. stated the proposition that rescission was
available for innocent misrepresentation even after execution of a sale
of a chattel despite Seddon, but refused to grant the remedy because
of the excessive lapse of time from the date of sale. In his view,
rescission could be had but only within a reasonable time after the

' [1950] 1 All E.R. 693 (C.A.).
147 Misrepresentation Act, 1967 (UK. 1967 ¢.7).

143 There is the possibility of an action in tort for damages for negligent misstatement,
but that is a subject beyond the scope of a commentary on contract law.

9 71913] A.C. 30 (H.L.).
1% Supra, note 144.

18! Supra, note 146.
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sale, allowing for the purchaser to inspect the chattel and verify
representations.

The Sale of Goods Act speaks of “acceptance” of goods and declares
when this shall be deemed to have occurred. From this well, Lord
Denning M.R. drew his unique proposition that innocent misrepresen-
tation, being a much less potent thing than breach of a contractual
condition, should not produce a stronger remedy. Under the Sale of
Goods Act, the purchaser in Leaf would long ago have lost his right to
reject the goods and have the price returned, and so, innocent
misrepresentation should not be allowed to give a different result.
This makes sense in some cases, but in others the Sale of Goods Act
deems acceptance to occur instantly the contract of sale is formed in
which case the right to reject (and to rescind) would be lost instantly.
In a case of innocent misrepresentation concerning a sale of goods,
there would then be no remedy whatsoever. Lord Denning himself had
pointed out this difficulty in Solle v. Butcher.'® The better view
would be that even in the sale of specific goods, there should be a
reasonable time to allow for inspection of the goods before rescission
is barred.

Lord Denning’s cohorts in Leaf agreed that rescission was out of the
question. Because of the elapse of five years, it was just too late to
unravel the transaction, for practical reasons. They neither agreed nor
disagreed with Lord Denning on the basic proposition that rescission
was still possible after execution of a sale of goods for innocent
misrepresentation, but made their decisions assuming it to be so.

Ennis thus raised the question squarely. There was an executed
sale of a chattel, an innocent misrepresentation and a timely attempt
at rescission. Only a few days had passed between the sale and
discovery of the awful truth and the plaintiffs indication of a desire
to return the car for his money. Huband J.A. referred to the varying
results of Canadian cases on point but preferred Bevan v. Anderson &
Peace River Sand & Gravel Co.’®® where Riley J. commented that
there seemed to be no logical reason for denying the remedy in such
a case purely because the contract had been executed. Huband J.A.
said that the absence of the remedy would produce an unfair result
. and hedged his conclusion with the requirement that rescission would
have to be sought within a reasonable time of the sale or would be

182 Supra, note 145.

153 (1957), 12 D.L.R. (2d) 69 (Alta. S.C.).
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lost. There would, thus, be no fear of dismantling contracts long after
their formation and performance, a nod in the direction of certainty.

Huband J.A. then spent some time in commenting upon the
doctrine of error in substantialibus, that “uniquely Canadian”®
concept which appears to have been developed to circumvent the bar
of execution where the representation was non-fraudulent. It was
mentioned in Redican v. Nesbitt'™®™® by Duff J. in reference to the
Kennedy v. Panama® case and would seem to be a recognition that
mistake might undo a contract where misrepresentation could not. At
common law, mistake makes a contract void ab initio but is to be
found only in cases of total failure of consideration, cases of fundamen-
tal or essential difference between what was and what was supposed
to have been received.”” In Hyrsky v. Smith'®® the idea of error in
substantialibus was elaborated. An executed contract for the sale of
land, based on an innocent misrepresentation that the parcel was
much larger than it was in fact, was set aside because there was a
virtual failure of consideration, though not a total failure. At common
law the ‘mistake’ would not have been fundamental;, the land
bargained for was the very land received. The doctrine has also been
applied to the executed sale of a chattel, a haystacker, in Adams v.
Canadian Co-Operative Implements Ltd..**®

Huband J.A., while acknowledging this line of cases, did not care
to use it as the basis of his decision. He thought it merely grew from
a blurring of the supposed requirement that any misrepresentation,
to be operative, must be substantial or fundamental in nature. From
that threshold question, the leap was taken to remedy, without
consideration for the intervention of execution. With respect, the
definition Huband J.A. used for misrepresentation is controversial;
materiality may well be all that is required and the doctrine of error
in substantialibus is, therefore, really a venture into mistake law, with

% Supra, note 126 at p. 124.

155 Supra, note 143.

158 Supra, note 133.

157 Bell v. Lever Bros., supra, note 132.
1% [1969) 2 O.R. 360 (H.C.).

15 (1980), 20 A.R. 533 (Q.B.).
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a lower standard of “fundamentalness” but with a more flexible result;
that is, discretionary rescission.

I do agree, however, that error in substantialibus seems an
inappropriate ground for decision in such cases as Ennis. It is a
strange doctrine, hard to anticipate in application and involving
tortured analysis. It is only in existence because of the development
of the bar of execution in cases of innocent misrepresentation. Much
more forthright is the approach Huband J.A. has taken in declaring
that bar not to exist. Execution must still be a factor to be taken into
account, but the court at least has the discretion to award rescission
in an appropriate case.

The difficulty with Huband J.A.’s position is his insistence that the
innocent misrepresentation be fundamental or substantial, instead of
merely material. “Even where the contract has not yet been executed,
an innocent misrepresentation gives rise to the remedy of rescission
only where the misrepresentation is fundamental or substantial in
nature.”® This requirement could prove just as much a fetter to
rescission as execution ever was. It is not always very easy to
determine whether a matter goes to the root or substance of a
contract. In Ennis, the trial judge said that the plaintiff got what he
bargained for but two justices of appeal thought he had not. In Leaf
the Appeal Court thought that a different artist only made the oil
painting different in quality, not in identity or essence.!® It is, of
course, unclear whether Huband J.A. would use this definition also for
fraudulent misrepresentations, for he spoke only of the innocent
variety. Surely the definitions should be the same. The effect upon the
representee’s decision-making is the same - no matter what the motive
of the representor. In any event, with regard to innocent misrepresen-
tations, Huband J.A. may well be giving with one hand, in discarding
the execution bar and taking away with the other, in requiring the
misrepresentation to be fundamental.

Twaddle J.A. concurred in allowing the appeal but on a very
different basis with a consequently different remedy. He would have
allowed the plaintiff to amend his pleadings to argue breach of a term
of the contract. He would not have allowed repudiation of that

1% Supra, note 126 at p. 125,

1! See also the startling conclusion in Diamond v. B.C. Thoroughbred Breeders’ Society,
infra, note 163, in which a race-horse was sold as "X" when it was in fact "Y," a horse
with different blood-lines. This was held insufficiently fundamental.
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contract but would have awarded damages. He was not in a position,
on the paucity of evidence, to determine what the amount should be.

To Twaddle J.A. the clear basis of action in cases such as Ennis
should be breach of contract with possible repudiation and always
damages. It does seem obvious that the statement that the vehicle was
a 1980 BMW 733i (or 733) would be a term of the contract and,
indeed, it was the description written into the bill of sale. Huband J.A.
would not have denied that, had it been argued, but he was willing to
let the plaintiff, at his option, frame his case as involving only a
misrepresentation and to take his chances on remedy. Twaddle J.A.
was aggrieved that the plaintiff should have such an option. He said
that it was “unfortunate” that the plaintiff chose to sue for fraudulent
misrepresentation instead of breach, “a much more straightforward
basis of advancing the claim.”'¢?

Twaddle J.A. said that the plaintiff could obtain the same remedies
for breach of condition as for fraudulent misrepresentation. With
respect, this is not evident. Fraudulent misrepresentation would
clearly have allowed rescission (absent bars) plus damages (for the
tort of deceit), whereas breach of condition might result in damages
only, as in Twaddle J.A.’s own analysis of Ennis. If the plaintiff
wanted to return the car and have his money back, fraudulent
misrepresentation must have seemed the best, if not only, avenue of
approach.

To Twaddle J.A. rescission would be quite inappropriate as a
remedy in such cases as Ennis. The superior (perhaps only) remedy
would be damages. He said that it was pointless for the court to have
to determine the rescission question in the context of innocent
misrepresentation because all it led to was the problem Lord Denning
M.R. alluded to in Leaf: that if a certain remedy would no longer be
available for a breach of contract it should certainly also be barred for
an innocent misrepresentation. (This is sometimes referred to as Lord
Denning’s “potency test”). The real question then just becomes the
usual one under the Sale of Goods Act of whether the goods have been
accepted. With respect, it is not clear that this “test” has become the
operative one. Lord Denning himself seemed to offer it only as a
buttress to his real point of decision, the lapse of time, and it ought to
be read in that light; his colleagues in Leaf did not speak of it. It was

12 Supra, note 126 at p. 126.
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applied in Diamond v. B.C. Thoroughbred Breeders’ Society'® but
that is a far cry from its being the accepted standard. Supposing it
were the standard, Twaddle J.A. indicated that under the Sale of
Goods Act of Manitoba by sections 13(3) and 37, the plaintiff would
have forfeited any right to reject the goods.

At the beginning of his judgment Twaddle J.A. stated that, in his
opinion, the plaintiff had not repudiated, anyway, because he did not
make it clear that the vehicle was at the defendant’s risk until the
statement of claim was issued three months after the sale. It is of note
that Huband J.A., without discussion, clearly thought the plaintiffhad
done an adequate job of rescinding in a timely fashion as far as the
action based on innocent misrepresentation was concerned. Repudi-
ation would, thus, seem to call for more on the part of the disgruntled
purchaser, but what more we are not told.

In the event, once the “acceptance” of the goods occurs by the Sale
of Goods Act, breach can result only in damages. That innocent
misrepresentation might, on the same facts, still result in rescission
may indeed seem anomalous but that is a quirk of the law that ought
to be dealt with otherwise than by omitting any remedy at all for
innocent misrepresentation. Twaddle J.A. was not unsympathetic to
this point of view. He said he shared the concern voiced by Lord
Denning in Solle v. Butcher that “... innocent people would be deprived
of their right of rescission before they had any opportunity of knowing
they had it.”'** He addressed this problem by calling for the Manito-
ba Law Reform Commission to review innocent misrepresentation as
a cause of action. Clearly his preference would be for an enactment
along the lines of the U.K. Misrepresentation Act, 1967'% in which
damages were extended to such actions. Rescission, he said, was an
undesirable remedy but damages would be ideal.

Twaddle J.A.’s main problem with the idea of allowing rescission of
an executed contract for innocent misrepresentation appears to be that
it would “cause much uncertainty as to ownership.”’®® If the buyer
tried to return the goods but the seller refused to take them back, at
whose risk would they then be? Who would bear a loss through

1% (1965), 52 W.W.R. 385 (B.C.S.C.).
184 Supra, note 145 at p. 696.
165 Supra, note 147.

18 Supra, note 162 at p. 7.
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destruction or injury? Who should insure? If much time goes by before
the question is resolved by a court decision, will the item be capable
of restoration? What if it has seriously deteriorated in the interval?
These are problems inherent in the remedy of rescission. They would
be present even if the misrepresentation had been fraudulent. The
factor of innocence of the representor has no effect on the nature of
rescission. Taking apart any completed contract for any reason could
raise these issues. The courts have not been indifferent to them and
have developed fairly flexible requirements for restoration. The
remedy is and always has been discretionary and there is little
evidence that courts have been cavalier in their use of it. Twaddle J.A.
said he feared that allowing the possibility of rescission in such cases
as Ennis would encourage judges to award it in inappropriate cases.
This seems paternalistic and inflexible. The problem is that, absent
rescission, there would be no other remedy available in many cases.
It is all very well to demand that executed sales be argued always on
the ground of breach so that the courts will be spared the invitation
to order rescission, but that places enormous emphasis on the
principle of caveat emptor. Where the subject of the sale could be
inspected before contracting, the possibility of relief for judgment-
distorting pre-contractual assertions by the vendor would be nil, once
delivery had occurred.

Huband and Monnin, JJ.A., through analysis of existing case law
arrived at a remedy for the plaintiff in Ennis v. Klassen, the only one
he requested. Were it not for the chance of allowing an amendment of
the pleadings so late in the case, an amendment apparently not
especially sought by the plaintiff, Twaddle J.A. would not have been
able to offer a remedy at all. Maybe in clarifying the law for Manitoba
on this point the majority has rendered possible a remedy that seems
too strong in the circumstances, or productive of some uncertainty, but
they have boldly opted for greater remedial flexibility. Not all
aggrieved purchasers would be content with damages; now, in
Manitoba, thanks to Ennis v. Klassen they have a clearer option to
seek rescission as a remedy of choice where the contract has been
induced by innocent misrepresentation, does not concern an interest
in land, and has been executed.



