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however, he acts outside the scope of his authority, on a frolic of his own,
neither he nor the employer is liable.

These consequences may be dictated by the language of the Act, but
they are curious indeed and in fact so strange and irrational as to raise a
serious question as to whether such a result could have been intended. In
the case of discrimination in the employment context, the only really effec-
tive remedy is one which requires action by the employer. Boards of direc-
tors seldom pass resolutions authorizing discrimination contrary to
human rights legislation. If a corporation cannot be made vicariously li-
able for the conduct of persons authorized to carry out its functions, the
complainant is left with no effective remedy in most cases. It may seem un-
just to impose liability for damages against a legal entity which has been
guilty of no fault. Yet, it seems equally unjust to refuse a complainant any
effective remedy when an injustice has clearly been committed.

Even if the statute had contemplated vicarious liability, the Manitoba
Court of Appeal would not have found the company liable upon the facts.
In its view, Tommy the cook was not acting on the employer’s behalf.
“However one might describe the conduct of Tommy the cook in this
case,” said Huband J.A., “‘there can be no dispute that he was not acting on
behalf of an employer.”’'?' Vicarious liability could only arise if the em-
ployee was acting within the scope of his express, implied or ostensible
authority. In Huband J.A’s opinion, Tommy had no express or implied
authority to harass waitresses and there was no basis for a finding of osten-
sible authority. Further, his actions were not performed during the course
of his employment. ‘‘Patting the buttocks of a waitress is dehors his job as a
cook.”'®? Whilst the employer might be liable if Tommy negligently
dumped too much pepper in the soup, upon ordinary tort principles the
employer could not be liable for wilful conduct which was not referable to
acts Tommy was authorized to perform.'?

Despite Huband J.A’s comment, the scope of Tommy’s authority was
in fact a matter of dispute and although the learned justice found no basis
to support an allegation that Tommy was acting with ostensible authority,
there was some evidence to suggest otherwise. As noted earlier, the presi-
dent and director of the company (Philip) had told the employees that
Tommy had authority to hire and fire in his absence. Moreover, it was not
disputed that in Philip’s absence Tommy supervised the operation of the
restaurant. Both the adjudicator and Monnin J. had thought this afforded
sufficient evidence to estop the company from denying that it had placed
Tommy in a position of authority over the other employees. If he could be
liable for negligently performing his duties in the kitchen, there is some
basis for arguing that he ought to be liable for wilfully abusing his supervi-

121.  Supra, note 1 at 407.
122.  Ibid. at 408.

123.  Ibid. at 411. Although Twaddle ].A. devoted relatively little space to the matter of authority, he ap-
pears to have agreed that Tommy’s conduct was unauthorized. Supra, note 1 at 424.
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sory authority in harassing his fellow employees. The misuse of power or
authority by supervisors provides one of the most common contexts for
sexual harassment.

B. Condonation

Speaking for the Court of Appeal in the Nelson case,'** Craig].A. indi-
cated that had he been satisfied that the respondent company had ‘‘author-
ized, condoned, adopted and ratified” the discriminatory conduct, he
would have upheld the decision of the board of inquiry. In its ordinary dic-
tionary sense the word condone means simply to forgive a miscreant’s con-
duct. One suspects, however, that both the board and the learned trial
judge in Nelson may have contemplated that condonation involved tacit
support, acquiescence, active approval, or at least a failure to take correc-
tive action rather than mere forgiveness. According to this understanding
a company might well be held liable if, upon hearing of an employee’s
wrongful conduct, it did nothing to prevent or remedy such conduct. This
kind of an omission could be construed as “condonation,’” “ratification”’
or “adoption.” In this situation the employer’s liability could be regarded
as personal (as distinct from vicarious).!®

In the Janzen case, the adjudicator had held that on the facts Philip had
condoned Tommy’s wrongdoing. On review, Monnin ]. rejected this con-
clusion.'?® Whilst Philip was not the most understanding and responsible
employer, he had not at any time condoned Tommy’s action. Huband J.A.
agreed with Monnin J., noting that Philip had offered Ms. Janzen a position
in another restaurant and that the harassment had ceased before she made
her complaint. Similarly, in the case of Ms. Govereau the harassment had
ceased as soon as she complained. In the opinion of Twaddle }J.A., condo-
nation in its ordinary sense of forgiveness of wrongdoing was not enough
to warrant imposition of liability upon Philip. Adoption of Tommy’s con-
duct “would be required at the very least to bring. . . [it] within the mean-
ing of the words ‘on behalf of the employer’.”’'?” The facts of the case might
well justify the conclusion that Philip had not approbated Tommy’s con-
duct; he simply failed to be aware of it or neglected to take decisive action
to ensure that it would not be repeated. However, the basic issue raised
pursuant to paragraph 6(1)(a) of The Manitoba Human Rights Act was
whether the employer was discriminating against the complainants in re-
spect of employment or any term or condition of employment. An em-
ployer may as effectively render tolerance of harassment a term or
condition of employment by his failure to deal with complaints as by
adopting the actions of a supervisor or fellow employee of the complain-

124.  Supra. note 110 at 345.

125.  See, e.g., Dhaliwal v. B.C. Timber Ltd. (1983) 4 C.H.RR. D/1520 at para. 13386. The language of Craig
J.A. has frequently been adopted by adjudicators.

126. Supra, note 11 at 287.
127.  Supra, note 1 at 426.
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ant. What difference does it make how the message is sent if the meaning is
clear?

It may be that mere forgiveness of an employee’s misconduct is not
enough to fix the employer with liability for the same. Again, while asingle
act of harassment might warrant disciplinary action, it does not follow that
the mere failure to discipline should automatically render the employer
liable for that harassment. However, failure to take action when the of-
fence is repeated may well be evidence that the employer is making toler-
ance of sexual advances a condition of employment. In this particular case,
although Philip may not have approved of Tommy’s conduct, he failed to
take effective action to stop its recurrence.

C. The Organic Theory of Liability

When the British Columbia Court of Appeal rejected the application
of the principle of respondeat superior in the Nelson case,'®® boards turned
their attention to alternative methods of imposing liability upon a corpo-
rate employer. For example, a corporation may incur ‘“personal” as dis-
tinct from vicarious liability on the basis of what has become known as the
organic theory of corporate liability. If a board of directors were to pass a
resolution authorizing the commission of a wrongful act, the corporation
would be liable not on the basis of vicarious liability but because the act
would be deemed to be that of the corporation itself. In Lennard’s Carrying
Co. v. Asiatic Petroleum Co., Viscount Haldane L.C. put the proposition in the
following terms:

My Lords, a corporation is an abstraction. It has no mind of its own any
more than it has a body of its own: its active and directing will must
consequently be sought in the person of someone who for some purposes
may be called an agent, but who is really the directing mind and will of
the corporation, the very ego and centre of the personality of the
corporation. !

Accordingly, in that case the corporation was held liable for the acts and omissions
of its managing director.

The application of the organic theory of corporate responsibility has
presented no difficulty in the majority of reported Canadian cases. Typi-
cally, the operation is small and closely held. The person engaging in har-
assment is commonly a company officer, a director, the legal or beneficial
owner of all or a substantial number of shares, intimately involved in the
management of the business, and readily recognizable as the company’s
directing mind and will or as part of it.'®® Considerably more difficulty
may be involved in identifying the directing mind and will of a large corpo-

128. Supra, note 110.

129. (1915), [1915] A.C. 705 at 713 (H.L).

180. See, e.g., Bell v. Ladas, supra, note 16; McPherson v. Mary’s Donuts, supra, note 44; Hughes v. Dollar
Snack Bar, supra, note 44; Giouvanoudis v. Golden Fleece Restaurant, supra, note 39.
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ration or governmental agency. Such a determination appears to depend
upon the degree of independent discretion which has been delegated to
the individual concerned. Some authorities suggest that even though vi-
carious liability may have no application in the human rights context, the
organic theory of corporate liability can be invoked whenever a person is
performing some function of management. Thus the delegation to a fore-
man of the right to hire, fire or discipline has been treated as sufficient to
fix the employer with liability for all conduct of the foreman within the
area of his responsibility.'®!

Ifin every case the delegation of power to make decisions on a compa-
ny’s behalfled to the application of the organic theory, the result would be
tantamount to imposing vicarious liability upon the employer. This ap-
proach could not, of course, be reconciled with the decision in the Nelson
case.'®2 Others have taken a more cautious approach and have declined to
treat foremen and the lower echelons of management as part of the direct-
ing mind and will of a large corporation or government department.'?

The Court of Appeal in Janzen did not question the propriety of the
application of the organic theory to human rights cases. Quite the con-
trary, itrecognized thatitis appropriate to apply the theory where the facts
so warrant.'"”* The problem arose in determining whether Tommy the
cook was part of the directing mind and will of the company. The adjudica-
tor had found that when Tommy carried out the supervisory functions os-
tensibly delegated to him by Philip, he was to that extent part of the
directing mind and will of the company. Hence, the company was respon-
sible for his actions.!® Upon appeal, Monnin J. expressed the opinion that
while Tommy might well not have been a directing mind of the respon-
dent, the company was precluded from arguing this because it had repre-
sented Tommy to the employees as having authority over them.!%
However, in the Court of Appeal Huband J.A. had not the slightest hesita-
tion in rejecting this conclusion.”” Tommy was not a director or officer of
the company; nor did he hold a senior management position. He was
merely the cook and performed limited supervisory functions. Whilst
Philip had left the staff with the impression that Tommy had the right to
hire and fire, this was hardly the stuff that makes ‘““the directing mind and
will of the corporation, the very ego and centre of the personality of the
corporation.” On this aspect of the rule it is submitted that Huband J.A.

131.  See, e.g., Olarte v. DeFilippis (1983), 4 C.H.R.R. D/1705, esp. paras. 14839 ff. and the dissenting opin-
ion of MacGuigan ]. in Treasury Board v. Robichaud, supra, note 13. Reference might also be made to
Dhillon v. F.W. Woolworth Co., supra, note 36; Kotyk, supra, note 36; Ahluwalia, supra, note 36, esp. paras.
15,046 to 15,048. In the latter case, Professor Cummings accepts the view that on the balance of
authorities there is no vicarious liability in the absence of a specific provision to that effect.

132, Supra, note 110.

133.  See Dhaliwal v. B.C. Timber Ltd., supra, note 125 at paras. 13,386 to 13,398 and 13,407 (personnel offi-
cer of mill); Treasury Board v. Robichaud, supra, note 13 at para. 22,279 (per Thurlow C.J.).

134.  Supra, note 1 at 410.

135. Supra, note 7 at para. 22,662.
136. Supra, note 11 at 286.

137. Supra, note 1 at 410.
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was clearly right. The fact that Philip had represented to the other employ-
ees that Tommy the cook had disciplinary powers does not establish that
he was the brains of the company or its directing mind. To suggest other-
wise stretches credulity to unreasonable lengths.

D. Employer’s Responsibility to Provide a Workplace Free from
Harassment

As we have seen, since 1970 it has been recognized by adjudicators in
Canada that under human rights legislation employees are entitled to
terms and conditions of work which do not require them to endure harass-
ment on the basis of any of the prohibited grounds of discrimination. The
employer is under a concomitant obligation to provide a working environ-
ment which is free of discrimination. In order to achieve that end adjudica-
tors have insisted that when employers become aware or ought to be aware
of the problem, they should take prompt and appropriate remedial action.
They cannot simply stand idly by and wash their hands of the matter. It is
their personal responsibility to take reasonable steps to eradicate the dis-
crimination and prevent its recurrence.'®

Still, the obligation which adjudicators have imposed is not absolute.
Employers may minimize risk by adopting and publicizing an anti-
discrimination policy and policing its administration.'®® They may escape
liability by demonstrating an absence of actual or constructive knowl-
edge'*® and that prompt investigation and eradication of the discrimina-
tion was effected upon learning of the wrongful acts.!*!

The position reached by these authorities is similar to that produced
by statutory amendments.!*? Subsection 48(b) of the Canadian Human
Rights Act'*® permits the employer to exculpate himself by establishing that
he did not consent to the act or omission, that he exercised all due dili-
gence to prevent the act or omission from occurring, and that he exercised
due diligence after the act or omission.

The rule reflected in the authorities referred to above is also akin to
the approach taken in the United States where liability is not absolute. Em-

138.  Simms v. Ford Motor Co., supra, note 34. See also Kotyk, supra, note 36 where, for the purposes of fed-
eral legislation, failure to take reasonable steps to prevent recurrence is characterized as a form of
indirect discrimination.

139.  Ibid. See also Dhillon v. F.W. Woolworth Co., supra, note 36 at para. 6691; Robichaud v. Brennan, supra,
note 44 (Fed. Trib.); Robichaud v. Brennan, supra, note 39 (Fed. Review Trib.); Wei Fu v. Her Majesty in
the Right of Ontario, supra, note 36 at para. 22,922,

140.  Simms v. Ford Motor Co., supra, note 34; Olarte v. DeFilippis, supra, note 131 at paras. 14834-46 and at
D/1744; Ahluwalia, supra, note 36 at paras. 15,037 and 15,072.

141. See, e.g,, Fullerton v. Davey C’s, supra, note 39 and Ahluwalia, supra, note 36 at para. 15,072. See also
Romman v. Sea-West Holdings Ltd., supra, note 13 where failure to act after an incident was reported
was held sufficient to create liability. Cf. Robichaud v. Brennan, supra, note 44 where the Federal Tri-
bunal found that reasonable steps had been taken.

142.  See, e.g., the Canadian Human Rights ActS.C.1976-77, .33, as am. S.C. 1980-81-82-83, ¢.143,5.23. It
will be noted that under later amendments to the Canada Labour Code, the right of the employee to
freedom from sexual harassment and the duty of the employer to make every reasonable effort to
secure that freedom received statutory endorsement. See Canada Labour Code, ss. 61.8 and 61.9, in-
troduced by S.C. 1983-84, ¢.39, 5.12.

143, Supra, note 142.
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ployers are not always automatically liable for sexual harassment by super-
visors or others.!** Thus where a supervisor contravenes the employer’s
anti-discrimination policy without the employer’s knowledge, the em-
ployer may be relieved of responsibility if steps are taken to rectify the situ-
ation when discovered.'® If, however, the employer has notice of the
harassment and does virtually nothing to stop or even investigate it, he will
be liable.!*®

Recognition that the employer may be liable even if he himself does
not directly commit a wrongful act may also be derived from the com-
ments of Craig J.A. in the Nelson case.'*” The employer may be personally
liable if he authorizes, condones, adopts or ratifies a wrongful act. More-
over, inaction may in some circumstances suffice to establish personal li-
ability."*8

However, apart from these comments of Craig_].A.149 there is little in
the decided cases to suggest that Canadian courts will readily infer an obli-
gation on the part of the employer to take measures to ensure that employ-
ees enjoy freedom from harassment in the workplace. In fact, in the
Robichaud case the Federal Court of Appeal was invited to do so but de-
clined.’ Although that decision might have been distinguished on the ba-
sis of the language of the remedial provisions found in the statute
involved,'®! it was instead accepted as authoritative by the Court of Appeal
in Janzen.'3? If this view prevails, then a specific statutory provision akin to
section 61.9 of the Canada Labour Code will be necessary before
Canadian courts adopt the broad basis for liability developed by the courts
in the United States and applied quite independently by boards in Canada
since 1970.

It is submitted that it is open to courts — adopting the broad liberal
approach dictated by the various Interpretation Acts — to hold that an em-
ployer who permits a discriminatory climate to persist in the workplace is
guilty of imposing a condition of employment in violation of paragraph
6(1)(a) of The Manitoba Human Rights Act and similar legislation. If one ac-
cepts the view that the legislation confers upon the employee a right to a
workplace free from harassment,'*® the imposition of a corresponding
duty on the employer to deal with infringements of that right would ap-

144. See Meritor, supra, note 20.

145. See Barnes v. Costle, supra, note 20.

146. Bundy v. Jackson, supra, note 20. See also the E.E.O.C. Guidelines, supra, note 25.
147.  Supra, note 110.

148. See Ahluwalia, supra, note 36 at para. 15,045 where the Board considers the comments of Craig J.A.
in this context.

149. Supra, note 110 at 345 ff.

150. Treasury Board v. Robichaud, supra, note 13 at para. 22278.

151. Complaints may be laid against ‘‘anyone found to be engaging or to have engaged in a discrimina-
tory act.” Thurlow C]J. interpreted this as limited to situations in which a person personally en-
gaged in a discriminatory practice or instructed another to do so. Jbid. If one were to accept the
proposition that permitting a discriminatory atmosphere to continue constitutes direct discrimi-
nation by the employer, could not the employer be said to have engaged in a discriminatory act?

152.  Supra, note 1 at 406 (per Huband J.A.) and 424 (per Twaddle j.A.).
153, Supra, note 142.
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pear to flow as a natural corollary; (a personal duty analogous, perhaps, to
the non-delegable obligation of the employer at common law to take rea-
sonable care for the safety of his workers).'**

IV. Conclusions

As an occupational hazard, sexual harassment respects no geographi-
cal boundaries. It is as much a matter of concern in Victoria and St. John’s
as it is in Manitoba. It is perceived as a problem in all jurisdictions, in all
spheres and at all levels of employment. Thus the issues raised by the
Manitoba Court of Appeal in the Janzen case'*® are not of purely provincial
concern. The reasoning of the Court could be extended to every jurisdic-
tion which has not dealt specifically with the problem of sexual harass-
ment. Indeed, its implications are not confined to the issue of sexual
harassment since the same reasoning could be applied equally to harass-
ment on the basis of race, religion, national origin and any of the other
grounds upon which discrimination in employment is prohibited. The
fears expressed in the late 1970’s and early 1980’s about the implications of
the Bliss'*® decision for the interpretation of human rights legislation have
now been realized. Hence Janzen is an important case and deserves to be
examined with care.

It has been submitted that the reasoning of the Court of Appeal is
flawed in a number of respects. First, it ignores a substantial body of
authority, both Canadian and American (judicial and otherwise) which
supports the view that disparate treatment of individuals because of their
membership in one of the protected groups constitutes discrimination.
Sexual harassment as a form of discrimination is not confined to situations
in which the employer pays lip service to public policy by hiring women
and then proceeds to make life in the workplace so intolerable that they
are compelled to leave. Singling out persons on the basis of race or colour,
and subjecting them to indignities and humiliations which create anxiety
or fears, have long been regarded as discrimination where the circum-
stances are such as to justify the conclusion that submission to such treat-
ment has become a term and condition of employment. To be compelled
to suffer such treatment as a condition of continued employment is to be
denied the very right of equal opportunity which human rights legislation
is designed to foster.

On the particular facts of Janzen, there appears to have been more
than enough evidence to raise a prima facie case of discrimination and to
shift the evidentiary burden to the employer. Here Tommy the cook did
not testify. He had long since disappeared. It would not have been unrea-
sonable to infer that the fact that the harassed employees were female wasa
prime factor in Tommy’s selection of them as his victims. There was noth-
ing to indicate that he exhibited any bisexual tendencies.

154. Wilsons and Clyde Coal Ltd. v. English, [1938] A.C. 57 (H.L.).
155. Supra, note 1.
156. Supra, note 3.
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A further basic issue to consider is whether the Manitoba Act and simi-
lar legislation elsewhere offer an effective remedy for the problem of sex-
ual harassment. According to the Court of Appeal in Janzen, on the
wording of section 6 neither the employer nor the cook could be found
liable under the Manitoba Act. However, as the Abella Commission ob-
served in 1984,'%” where sexual harassment has been proven there should
be available an immediate and effective remedy. The general perception
reflected in the 1983 Report of the Canadian Human Rights Commission
entitled Unwanted Sexual Attention and Sexual Harassment, is that employers
are often remiss in that they fail to respond to allegations of harassment.
The report suggests that only in arelatively small percentage of cases is the
harasser transferred, fired or otherwise disciplined (if he himself does not
resign); in 70% or more of the cases nothing happens.'?®

In the employment context, the complainant will often have no
effective remedy unless responsibility can be brought home to the em-
ployer. The Janzen case is a good example. Even if the cook had been found
personally liable for violating the Manitoba Act, a remedial order against
him alone would have served little purpose. As we have seen, the Court of
Appeal avoided that issue. According to its interpretation of the Act, the
cook incurred no personal liability at all. He was not the employer. Nor
was he a person acting on behalf of the employer. Hence, however repre-
hensible Tommy’s conduct, no one could be responsible for it under the
legislation in question.

What lines of attack might be used to render the employer liable? It
may be that the Supreme Court of Canada could be persuaded that the re-
medial objectives of the Manitoba Act warrant the application of princi-
ples of vicarious liability. This could involve rejection of the reasoning in
Nelson' and the cases which followed or accepted it. However, the Nelson
decision could be distinguished from the Janzen case. In Nelson, what was at
issue was the liability of the owner of a townhouse complex for the conduct
of its manager in denying accommodation to the complainants because
they were native Indians. But a section of the British Columbia legislation
permitted a Board of Inquiry to make remedial orders against any person
who had contravened its provisions. Therefore, the Court of Appeal in
British Columbia did not find it necessary to apply the principles of vicari-
ous liability. The Manitoba Act, on the other hand, prohibits discrimina-
tion in employment by an employer or a person acting on his behalf.
Whilst the legislative intent could have been made clearer, this language
can still reasonably be construed as evincing an intention to render the
employer liable for the wrongful acts of his supervisory personnel. As
stated above, the alternative interpretation suggested by the Court of Ap-
peal in Janzen produces consequences so extraordinary that it is difficult to
believe that the Manitoba legislature could have intended them. Again,

157.  Report of the Royal Commission on Equality in Employment (Ottawa: Supply and Services Canada, 1984)
(Commissioner: Judge Rosalie Silberman Abella).

158. Ibid. at 17.
159. Supra, note 110.
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American courts have had no difficulty in interpreting similar language as
rendering an employer liable for the wrongful acts of its “‘agents.”

It is submitted that on the facts of the Janzen case, the cook had not
become part of the directing mind and will of the corporation. Hence the
Court of Appeal was correct in concluding that the company could not be
found liable on the basis of the organic theory of corporate responsibility.
The suggestion that the delegation of any authority justifies the applica-
tion of this theory so distorts the concept of the directing mind and will as
to be unacceptable. It does not provide a satisfactory basis for corporate
liability in the majority of situations in which corporations clothe supervi-
sors with authority in the workplace. There is, however, an alternative foot-
ing upon which liability could be imposed based on acceptance of the
proposition that the language of the human rights legislation confers
upon employees the right to a workplace free from discrimination. This
falls within the employer’s sphere of responsibility. If he fails to take
prompt and effective action to deal with situations of which he is or ought
to have been aware, then he is breaching his duty to provide a workplace
free from discrimination. The responsibility is not vicarious but personal
to the employer. It is further submitted that the legislation could reason-
ably be construed to confer upon the various tribunals charged with re-
sponsibility for handling complaints, the authority to apply this basis of
liability.

The decision in the Janzen case sets back the cause of equality for
women. It is my view that there was a sound basis for holding the employer
responsible and, therefore, that the case was wrongly decided.

Author’s Note

Since this article was written, three developments of note have taken
place. First, the decision of the Manitoba Court of Appeal in the Janzen
case, which forms the basis of the article, has been appealed to the Su-
preme Court of Canada.

Secondly, in December of 1987 Manitoba’s new human rights code
was proclaimed to be in force: (See The Human Rights Code, S.M. 1987, c. 45,
C.C.S.M. H175). This new legislation goes far beyond a simple reversal of
the Janzen case. It extends the list of prohibited grounds to include “*preg-
nancy, the possibility.of pregnancy, or circumstances related to preg:
nancy”’ and other ‘‘gender-determined characteristics or circumstances’’
as well as sexual orientation’’ (See subsection 9(2)). In addition, section 19
specifically outlaws harassment, not only on the basis of sex, but on any of
the other grounds upon which discrimination is prohibited.

Section 10 of the new Code imposes vicarious liability on employers
for the acts of officers, employees, directors or agents acting within the
scope of their employment or their actual or apparent authority. However,
the section appears to go beyond the common law insofar as it imposes
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positive obligations upon employers. Employers can escape liability for
the acts of servants or agents, etc., only if two requirements are met. First,
they must establish not only that they did not consent to the contravention
of the Code, but also that they took reasonable steps to prevent it. If employ-
ers do not establish policies or practices designed to prevent discrimina-
tion, they may find it difficult to satisfy this requirement. Secondly, after
the contravention occurs employers must show that they took all reason-
able steps to mitigate or avoid its effects.

Tribunals and commentators, both in Canada and the United States,
have taken the view that employers should be liable for failure to take ef-
fective remedial action to eradicate harassment of which they are or ought
to have been aware. Paragraph 19(1)(b) of the new Manitoba Code renders
liable any person who, being responsible for an activity or undertaking to
which the legislation applies, knowingly permits or fails to take reasonable
steps to terminate harassment. Under this provision it does not appear to
matter whether the harassment flows from the conduct of supervisory per-
sonnel, the complainant’s fellow employees, or from customers and others
who happen to be present in the workplace. The employer is responsible
for ensuring that the workplace is free from harassment, whatever the
source. Further, it should be noted that the liability is not confined to the
employer alone but also extends to the offending personnel.

Clearly, paragraph 19(1)(b) applies where the person in charge has ac-
tual knowledge of the harassment. Will constructive knowledge suffice to
ground liability? The bare language of paragraph 19(1)(b) suggests not.
This conclusion is bolstered by the language of paragraph 19(2)(b) which,
in defining sexual harassment, requires that the person making a sexual
solicitation or advance ‘“‘knows or ought reasonably to know that it is unwel-
come.” By way of comparison, no such reference to constructive knowl-
edge is to be found in paragraph 19(1)(b).

The third and final development is the decision of the Supreme Court
of Canada in Robichaud and Canadian Human Right Commission v. HM. The
Queen ((1987), 87 CLLC 17,025) handed down on July 29, 1987. This case
involved the application of the Canadian Human Rights Act. It was not dis-
puted that sexual harassment during the course of employment consti-
tuted discrimination on the grounds of sex. The sole issue before the Court
was whether or not the actions of the complainant’s supervisor could be
attributed to the Crown as employer.

Repeatedly stressing the remedial nature of the legislation involved,
the Supreme Court of Canada held that the Crown was liable. It did not
base its decision on theories of vicarious liability developed in the field of
tort law. The Court also bypassed consideration of theories of strict liabil-
ity in quasi-criminal contexts. Instead, it based its judgement solely on the
language of the Act and the need to provide an effective remedy for the
problem of harassment. The employer was held responsible for providing
a healthy work environment. Only by rendering the employer liable could
the statutory objectives be achieved. The language of the decision suggests
that the liability of the employer for the conduct of those he had placed in
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positions of authority was strict, if not absolute. According to the Court,
the purpose of the legislation was to identify and eliminate discrimination
rather than to determine fault or punish conduct. The employer’s inten-
tions, motives and conduct were, in the opinion of Le Dain ., theoretically
irrelevant to the imposition of liability, though they might have remedial
consequences. Thus an employer who responded quickly and effectively
to a complaint by instituting a scheme to remedy the discrimination and
prevent its recurrence, would not be liable to the same extent (if at all) asan
employer who failed to take any action whatever.

It is noteworthy that the Supreme Court of Canada cited by way of
authority the opinion of Marshall J. in the Meritor case,'® rather than the
more conservative opinion expressed by Rehnquist J. for the United States
Supreme Court. Marshall J. had adopted the view that an employer was li-
able for the acts of his supervisors or agents regardless of the state of his
knowledge or other mitigating factors.

The language of the Canadian Human Rights Act differed somewhat
from that of the Manitoba legislation considered in the Janzen case. How-
ever, assuming that the Court applies similar interpretive techniques, the
Robichaud decision strongly supports the imposition of direct and per-
sonal liability upon the employer in janzen.

160. Supra, note 20.



