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basis of the average characteristics of the group to which they belong rather
than their own personal characteristics. The judgments are often “correct,
factual, and objective in the sense that the group actually has the charac-
teristics that are ascribed to it, but the judgments are incorrect with respect
to many individuals within the group.”® In the context of sexual discrim-
ination in a world where men and women possess different amounts of
productivity-related attributes upon entering the labour market, it becomes
economically rational for an unprejudiced employer to practice statistical
discrimination. Profits increase when employers hire only men, if men as a
group, have a higher average probability of possessing the desired charac-
teristic. Therefore, it is not possible for individual women to escape the
impact of statistical discrimination even though they possess the requisite
productivity-related attributes. Women will be judged by the women’s group
characteristics, and it may be difficult or impossible for an individval woman
to “signal” her individual productivity.'®* Consequently, a woman’s individ-
ual advancement will depend upon the group’s advancement. This implies
that job accession is more important than equal pay legislation and, in the
long run, the solution must lie in policies which equalize the group averages
of those productivity characteristics sought by employers (i.e., education
levels, etc.). For example, if men and women have identical education,
training, and so on, the rationale for preferring members of one sex on
economic grounds would be removed. In essence, the “signal” which both
allows and justifies statistical discrimination would be effectively destroyed.
Equal pay legislation will not accomplish this task.

The three models of discriminatory behaviour considered so far address
hiring and paying practices in the labour market. The competitive model
argues that discrimination is unprofitable and irrational; market forces will
ensure its elimination. The institutional model argues that market forces
do not determine rates of pay while the statistical discrimination model
argues that discrimination is, in fact, profitable. Its practice is individually
rational for a single employer though it may be collectively irrational for
society as a whole. But, if the market merely reacts to, and rewards differ-
entially, those who enter its domain, the key question must be why men and
women enter the labour force on such uneven terms.

D. Sociological Perspectives

Explanations of sexual discrimination “before the labour market” are
variously termed non-market models or sociological explanations. There are
many explanations of important sources of differences between men and
women which lie outside the labour market, including stereotyping of roles,
educational streaming of boys and girls, assigning certain responsibilities,
such as the care of children primarily to women, or the asymmetric effect

18.  Thurow, ibid. at 172.

19.  In the case of colour in the professional sports world, signalling is not an issue since athletes usually have a record of past
performance. Therefore, in economic activities such as sports, where information is acquired prior to hiring and productiv-
ity is easily measured, individuals will be judged by their personal merits rather than by the attributes of the group. Studies
also show that the earnings gap is relatively less for such fields as academia and the professi Here, there is an additional
element of “certification” by an outside authority. Employers can hire a woman with confidence since she has “a doctorate
from a good university,” etc.




212 MANITOBA LAW JOURNAL VOL. 16

of marital status on the earnings, career ambitions, and job opportunities
of men and women.?° At an initial level of inquiry, the empirical evidence
is clear about the importance and significance of factors such as child care
responsibilities, husband’s earnings, marital status and the like on the labour
force behaviour of women.?* Often ignored by economists who focus atten-
tion entirely on market demand and supply of labour, the constraints on
women’s choices are actually more important, and sociological explanations
are extremely helpful. The contributions of the non-market or sociological
explanations are several: they highlight the jointly determined nature of
labour market decisions and life-style choices; they focus upon the prior
determination of certain constraints so results in the labour market are
merely the denouement of behaviour and attitudes long established; and
finally, they indicate the limited effect of any set of labour market policies,
including equal pay legislation, to redress male and female pay differentials
since the ambit of determinants is much broader than the mere workplace,
and more longstanding than current wage setting practices.

Still, it is perhaps instructive to relate the extensive list of sociological
considerations to the labour market setting. After an extensive survey of
research on the work behaviour of Canadian women, Nakamura and Nak-
amura believe that it is important to recognize the tremendous heterogeneity
that exist among women in the labour force, and that long-run labour force
behaviour is determined mostly by early life-style choices made by women
regarding careers and marriages. In their own words:

We see working wives as falling into three basic groups: those who see themselves as
working for only a short time to meet the current economic needs of their families; those
who see themselves as working on a long-term or career basis to meet the economic needs of
their families; and those whose work activities are not primarily motivated by the economic
needs of their families. Moreover, we suggest that the wives within each of these broad
groupings tend to share certain characteristics concerning the nature of their preparation
for work and their interest in increasing their job skills, their interest in trade union activities,
their preferences for the manner in which they are remunerated for their work, and the
degree to which their work activities are predicated on the belief that their current marriage
will endure.?*

Translating the host of sociological explanations into the economic lan-
guage of a labour market with heterogeneous female participants serves to
focus upon several aspects. It emphasizes the enduring strength of such
factors as attitudes, marital institutions, life-style choices, and so on—all
yielding to change only in the very long run, and incapable of fast response,
if any at all, as a result of equal pay legislation. Next, the sociological
explanations point out that the important considerations touch on intentions
with respect to home-oriented versus market-oriented activities, investment
in education and training for market work, and the importance of marriage
and own child rearing. Finally, it alerts us to the fact that empirical findings
on women’s behaviour in the labour market is an amalgam of several

20.  W. Block “Economic Intervention, Discrimination and Unforeseen Consequences” Chapter 3 in Block and Walker, supra,
note 8.

2k, A. Nakamura and M. Nakamura “A Survey of Research in the Work Behaviour of Canadian Women™ in Riddell, supra,
note 2.

22.  Supra.note 19 at 194,
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responses: a response reflecting social conditioning and cultural con-
straints;>® a response reflecting productivity factors and occupational
segregation; and, finally, a response reflecting discrimination between men
and women with respect to pay. The implied policy entailed by the non-
labour market explanations is that the central thrust must lie outside the
workplace. So while equal pay legislation may be welcomed, it is not the
most important game in town.

Theory ought to inform policy design. Accordingly, to evaluate properly
a particular policy requires assessment of the underlying theory explaining
the phenomenon to be addressed, in this case, sexual discrimination in
labour markets. Nonetheless, it is important to have a rough idea of the
magnitude of the male-female earnings differential as well as the relative
contribution of various sources of this differential.

IV. EMPIRICAL STUDIES: A LOOK AT THE NUMBERS

Data from the Canadian market reveal interesting differences between
men and women in terms of their labour force participation, occupational
choice, unemployment rate as well as earnings and pay. The bulk of atten-
tion in discussions of pay equity has focused, quite understandably, on the
average overall differential between male and female earnings in Canada
(the so-called earnings gap). The situation may be described quite simply:
average female earnings in Canada, as in other developed countries, tend
to be between 50 percent and 65 percent of male earnings. Comparing all
wage earners, the ratio of female to male earnings varied from 0.46 to 0.55
between 1967 and 1982. But since a higher percentage of women than men
work part-time, the data on annual earnings of full-time workers is probably
a better measure of pay differentials. While narrowing slightly over the
1967-82 period, the earnings gap ranged from 0.58 to 0.64.2* In other words,
women employed on a full-time basis in Canada earn only about 60 percent
of the earnings of men employed on the same basis. In short, there exists
an earnings gap of 40 percent between men and women workers in Canada,
and this differential is widely acknowledged. For some, an earnings gap of
40 percent is so large that it is taken as prima facie evidence of systematic
discrimination against female workers; furthermore, stubborn persistence
of the gap and its slow erosion in the face of past policies are signs that pay
equity legislation represents the only means to achieve fully equality. For
others, the earnings gap is illusory, losing significance when factors such as
age, education, cultural aims, and particularly marital status and so on are
taken into account. This latter position argues that there is no support for
the contention that in the absence of discrimination against females, the
earnings gap would disappear.2®

These contrasting views help to frame the key empirical questions,
namely: (1) To what extent does the 40 percent earnings gap represent

23, This refers to sexual stereotyping which results in a social definition of “women’s work™ in the labour market, a point
emphasized by feminist writers such as F. Blau, “*Women's Place in the Labour Market™ (May 1972) American Economic
Review 161-74.

24.  Riddell, supra, note 2 at 61.
25. Block, supra, note 19.
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discrimination against women by employers? (2) What portion of the earn-
ings gap represents legitimate differentials such as voluntary choice and
preferences which are unrelated to the absence of equal opportunities? (3)
What is the influence of individual productivity-related factors such as age,
education, training and experience, and hours worked? (4) Are male-female
differentials the result of labour market practices such as occupational
segregation which undervalue women’s jobs, etc.? The major empirical
challenge, then, is to sort out the relative contribution of different factors
to the earnings gap, and thereby determine the extent to which the observed
difference between male and female earnings reflect discriminatory versus
non-discriminatory elements. This is important since it is the discriminatory
portion of the earnings gap with which policy is most concerned. A corollary
matter is to decide whether discriminatory behaviour should refer to the
contemporary wage and hiring practices of the labour market, or to the
broader conception of different social conditioning of males and females
since birth, and other non-economic considerations.

There is no universally accepted empirical procedure to determine the
influence of one discriminatory factor from another for the earnings gap.
The procedure often adopted reflects, among other things, the underlying
hypothesis held, the discipline of the investigator, availability of data and,
as well, the form in which the question of pay equity is posed. For example,
empirical analyses by those interested in inequality per se, but not labour
markets in particular, usually employ methods founded on the presupposi-
tion of retrospective statistical parity. It believes that group discrimination,
say against women, can be inferred reliably from differences in group “rep-
resentation” or group “average remuneration” so that in the absence of
such discrimination, women would achieve labour force participation rates
and earning levels indistinguishable from men. Hence, an earnings gap of
40 percent is ipso facto proof of the need for affirmative action and pay
equity. However, the legitimacy of this procedure, both to detect discrimi-
nation and to measure it, requires that the distribution of characteristics by
which individuals are rewarded with pay do not differ substantially between
men and women, and that all contributing factors are included. This is far
from tenable and critics have little difficulty in rebutting these empirical
studies by either suggesting neglected or other contributing factors to the
earnings gap.?®

An alternative approach, generally favoured by economists specializing
in the study of labour markets, is the regression analysis approach. This
procedure involves estimating an equation which determines individual
earnings, and then decomposing the overall male-female earnings differ-
ential into two parts: one part associated with productivity-related factors
such as age, experience, training, fuli-time employment status, etc. and a
remainder which is then attributed to discrimination. This procedure takes
into account such observable considerations as unbalanced representation
between groups (e.g., more women are nurses than are men) as well as

26.  Sce, for example, Block, supra, note 19 at 111, He argues that marriage has widely asymmetric effects on the earnings
gap. and that when never-married females in Canada are compared with their male counterparts in 1971, the female to
male earnings ratio is 99.2 percent.
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productivity-related features (e.g., men have more job experience on aver-
age then women); but there are also drawbacks. Many attributes are not
observable (such as career aspirations), or may simply reflect the historical
choice of a life pattern made years earlier,?’—in short, non-labour market
factors. Furthermore, as Riddell notes, “we might debate labelling as ‘dis-
criminatory’ a component which, being a statistical residual, is essentially
a measure of our ignorance.”?®

The Canadian literature on the determinants of male-female earnings
differential is too extensive to survey here.?? However, from the perspective
of pay equity, we are fortunate in having a timely and careful assessment
of the extent to which the earnings gap can be attributed to wage discrim-
ination provided by one of Canada’s leading scholars on the question of
male-female earnings differentials. In a study prepared for the recent Royal
Commission on the Economic Union and Development Prospects for Canada
(the Macdonald Commission), Professor Gunderson summarizes twelve
Canadian studies published on the subject of the earnings gap.*® Despite
differences owing to different data sources, study periods and statistical
procedures, the results permit the following generalizations. The ratio of
female to male earnings is about .60. After adjustment for differences in
measured productivity-related factors such as education, experience and
broad occupation categories, the ratio rises to .80. Finally, by employing
evidence of job evaluation studies and other knowledge, the earnings gap
attributable to wage discrimination after adjusting for occupational segre-
gation is about 10 percent. In sum, women make 40 percent less than men
on average. Half of this gap, or 20 percent, is attributable to productivity-
related factors. The remaining 20 percent differential is split approximately
evenly between two factors: occupational segregation (men and women
clustering in different occupations having different pay rates), and narrowly
based wage discrimination (male-female wage differences for narrowly
defined occupations in the same establishment).

The central concern of empirical studies of the male-female earnings
differential lies not only in its estimated overall magnitude but also in its
attempts to understand the sources and social process which lead to dis-
crimination. This latter question is critical for determining the most effective
policies for reducing inequality because underlying all of the empirical
research is the fear that incorrect assessment of the factors producing the
male-female earnings gap may lead to inappropriate, and even injurious,
government action. For example, given the findings above, equal pay legisla-
tion framed in terms of substantially similar work would achieve at most a
reduction of the earnings gap from 40% to 30%, since its policy impact is
limited to that portion of the gap attributable to narrowly defined wage
discrimination. On the other hand, to legislate total removal of the earnings
gap in these situations would introduce further inequities and inefficiencies

27. Nakamura and Nakamura, supra, note 20.

28.  Riddell, supra, note 2 at 60.

29.  See M. Gunderson, Labour Market Economics (Toronto: McGraw-Hill Ryerson Limited, 1980).
30.  Gunderson, supra, note 3.
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since legitimate differentials due to productivity-related factors would be
ignored.

Despite their lack of precision, the empirical studies are important and
useful. Arguments over causes and interpretations of the “bare fact” of the
40% earning gap will doubtlessly remain. Gunderson phrases it aptly:

To some, this assessment . . . of slightly less than half of the overall earnings gap of .40
reflecting discrimination in the labour market will be an insultingly low estimate of a phe-
nomenon that they see as manifestly larger in magnitude. To others . . . it will be a gross
overestimate, failing to account properly for unmeasurable characteristics, choices that reflect
the comparative advantage of the different groups, and entirely inconsistent with competi-
tive economic forces in the long run.3!

V. EQUAL PAY LEGISLATION:
DISTRIBUTIVE JUSTICE OR MARKET SUBVERSION?

The thrust towards pay equity is strong and serious. It promises to be
one of the more controversial issues in the future, partly because its under-
lying sentiment has much wide appeal, partly because of the changing shape
of work and labour markets, but mostly perhaps because of government
willingness to redress what it perceives to be social injustice by policy activ-
ism and explicit legislation.

Equal pay legislation is still in its infancy. Its application is limited, its
administration uncertain, and its consequences unknown. The touchstone
will be its extension to the private sector, where there is stronger opposition,
and in the next two decades, when “the young women who, between 1971
and 1981, succeeded in changing female labour patterns, . . . move up the
promotional ladders in their place of work.”32 Our discussion suggests that
the potential for equal pay legislation to reduce the earnings gap is likely
very limited in the short run. This is because the legislation is confined
primarily to the public sector, speaks only indirectly to occupation imbal-
ances, and is directed, at best, towards the less than one quarter of the
earnings gap attributable to wage discrimination per se. Administrative
difficulties of implementation will undoubtedly surface, intensifying resist-
ance, and progress, though difficult to reverse, is bound to be slow. This
pace is probably attractive to those who counsel caution®® or believe that
the evidence concerning the worth of equal pay legislation needs further
discussion.®** One can only hope that Canadians see equal pay legislation in
its proper evolutionary stage—that of prototype policy development. This
being the case, it is appropriate to reflect on some of the basic premises
underlying the agenda for equal pay legislation.

Except for the most ardent supporters of laissez-faire capitalism, most
Canadians are not repulsed by legislation which regulates the economy. We
have long accepted the necessity of government intervention. The concern

31, Ibid. a1 232.

32, J.Boulet and L. Lavallee, The Changing Economic Status of Women. Study prepared for the Economic Council of Canada
(Ottawa: Minister of Supply and Services Canada, 1984) at 3.

33.  For example, Roberts, supra, note 8, and Gunderson, supra, note 3.
34.  For example, Riddell, supra, note 2.
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of the private sector, however, is that equal pay for work of equal value is
a quantum departure from presently organized economic production. It
leads inevitably to administratively-determined concepts of value that have
no relationship to market forces. And because the notion of comparable
worth omits consideration of relative scarcity in demand and supply of
different types of labour, the wage structure loses its ability to signal nec-
essary reallocation of resources.®® Economic *“‘rents” are ignored and the
role of markets is totally supplanted.®® This line of thinking is based trans-
parently on efficiency arguments and a moral stance that value and social
reward should be meaningfully linked to the economic process of produc-
tion.3? Value refers solely to market-signalled demands for exchangeable
goods and services and, hence, the excessive worry about the adverse incen-
tive effects of equal pay legislation.

On the other hand, it is open to question the very nature of social well
being. A society might choose to divide its responsibilities and organize its
structure into different configurations of market and non-market spheres.
It might also choose separate mechanisms to distribute its rewards and
allocate its human resources. There is nothing illogical, or even impractical,
about a society which recognizes the intrinsic worth of procreation, or the
nurture of future generations, and wishes to distribute from a common pool
access to material goods without regard to the pedigree of the effort that
entered into its production. However, society may decide to perpetuate, or
change very slowly, the boundary between the world of work, and what it
regards as social lifestyles. Given the empirical research on the earnings
gap, it would appear that changes are necessary in non-labour market prac-
tices such as education, stereotyping, etc. in order to eliminate totally the
earnings gap. Thus, a society unwilling to contemplate radical alternatives
in its social patterns cannot expect to lessen the earnings gap very much in
the short run in spite of the New Class or the women’s movement. And to
extend equal pay legislation to the private sector too quickly or willy-nilly
may introduce discrimination of another sort. Seen in this light, the contro-
versy over equal pay legislation is, in reality, a difference over market-
determined value versus socially-determined value, economic efficiency ver-
sus distributive equity, and collective rights versus individual entitlements.

The last point deserves some elaboration. The philosophical tenets of
liberalism accord primacy to individual choice and free will. Equality of
opportunity is quite compatible with inequality of result. The game rules

35.  The role of markets may be seen in this example. Consider professional sports, say tennis, golf or skiing, in which men and
women compete in separate circuits. Here, there is complete job segregation. There is likely no discrimination amongst
competitors (supra, note 18) and the results of a job evaluation might even conclude, for example, that male and female
tennis players display equal amounts of skill, effort, responsibility, and adjustment to working conditions. Further, the top
earner on the women’s circuit probably earns more than any of the male tennis players. Even with all this, it is well known
that professional male tennis players earn more than their female counterparts on average. The standard explanation is the
“market”; people attend and watch men’s matches in greater numbers, hence larger purses.

36.  Economists term “rents™ that portion of the market price that reflects the scarcity value of the item rather than its cost of
production. Thus an item might fetch a very high price in the market solely due to its scarcity, contrived or otherwise. The
high market price incorporating these rents therefore serve the socially useful purpose of indicating to potential suppliers
that more of these high-priced items should be produced. Consequently, to ignore these rents and to legistate administered
prices would cause the market mechanism to disintegrate.

37.  For a thoughtful discussion of rights and freedoms in the marketplace and the insight that the case for private ownership
of productive assets must rest primarily on efficiency, see A. Okun, Equality and Efficiency (Washington: Brookings
Institution, 1973).
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merely require that the race be fair from a known starting line; and injured
individuals be compensated. What is valued is individual achievement rather
than ascribed status. Standing in marked contrast to this is the idea of
radical egalitarianism, which seeks redress for historical injustices to groups.
The particulars of the argument for legislation to pursue equality are often
phrased in terms of the historical disadvantages of women, and the remedy
usually formulated in terms of ascribed status based upon some collective
characteristics, in this case of equal pay legislation, gender.

There is a delicious irony in all this. The practice of statistical discrim-
ination is only possible when group averages are objectively and widely
unequal. The ascription of group characteristics to individuals is therefore
rationally based.®® But efforts to counteract the unequal treatment of indi-
viduals arising from widespread statistical discrimination are themselves
cast in terms of group attributes. Further, they are justified by reason of
past harm to the group, and not harm to particular individuals. Despite all
good intentions, some individuals of the now-favoured group will receive
unnecessary aid while other individuals of the disfavoured group are pre-
vented from advancing.

The comparable worth view of equal pay legislation is likely to reinforce
the depreciation of individualism. For economists, the distinction between
marginal value and average value is crucial. When job assessments are done
by evaluators who assign points scores to various factors, the assessment is
likely to be based on perception of the objective worth of the tasks required
to perform the job. This, in turn, is likely to reflect the performance of the
average worker rather than the marginal worker. However, economists who
attach great importance to market forces of demand and supply will want
to stress the “marginal value™ that is due to the employment of the last
individual.3®

The importance of the distinction between average value and marginal
value, and its relationship to the market deserves brief elaboration. Consider
the voluntary sale on the market of a limited-edition print by a world-
renown artist. Should its value be established by the average of the prices
offered by the numerous prospective buyers; that is, its “average value?”
But surely, the seller will want the highest price that some individual is
willing to pay. Accordingly, with the metaphor of the market as auctioneer,
the value of the print is determined by what the last bidder is willing to
offer; and this is termed the “marginal value” by economists. Furthermore,
the marginal value may be considerably higher than the average value; for
example, if the artist has recently died and therefore, the prints now become
“scarce.” The same principle—namely, that market prices are determined
by “marginal” rather than “average” value — applies to the labour market

38.  The label “statistical™ discrimination accurately depicts rational behaviour of profit-seeking employers in a labour market
in which imperfect information is the norm. Unfortunately, it fails to the broader cir nces in which social
stereotyping and prejudice takes place. The phenomenon, in fact, portrays the “*judgment-reaching” process that underlies
all inferences about particular individuals drawn from group characteristics. This then leads to ascription of attributes
which may or may not have foundations. |

39.  See Gunderson, supra, note 3 at 243.
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and individual wages. And, the “market exchange” value of an “average
qualified” worker in extremely scarce supply may be very high.

Still others find the moral position suspect.** They are uncomfortable
with the emphasis on groups, rather than on individuals. The targeted bene-
ficiaries are those sharing a collective characteristic rather than
demonstrating personal merit. Furthermore, the legal principle, not to men-
tion social theory, that grants group compensation in the present for past
injustices to individuals is highly suspect. In the context of gender discrim-
ination, if the sins of the father are not visited on the son, should the
daughter be redressed for the harm to the mother? There is no easy answer.4

A final observation concerns the conception of equality and social jus-
tice in political economy, a meta-ethical enquiry not attempted in this essay.
However, it is worth noting that the equal pay legislation approach inclines
more toward the “end-state” principle, vulgarly rendered here as being
concerned with the finally-fair distribution, than towards the “historical”
principal, which is based upon notions of procedural fairness and just grounds
for reasonable rectification.*?

Defining what exactly is the “just price” has long eluded economists
and philosophers both; so now, too, is determining the fair and equitable
wage structure. But it is enlightening to recall Plato’s search for the answer
to the question: what constitutes a just individual? The process required no
less than setting out the entire details, not merely outline, of the whole of
The Republic.

40.  The value of an *average quality” hockey player might be determined from an of skill, responsibility and
working conditions. However, the marginal value of 2 Wayne Gretzky is the value enjoyed by the team which has him asa
member. Also see supra, note 34.

41.  Roberts, supra, note 8 at 159.

42.  The Canadian Charter of Rights and Freedoms is typically viewed as entrenching individual rights rather than collective
rights. James Penton “Collective versus Individual Rights: The Canadian Tradition and the Charter of Rights and Free-
doms™ in W.R. McKercher ed., supra, note 4, argues that Canadians have historically been more concerned with collective
rights such as language rights, provincial rights, etc. rather than with individual rights.

43.  These contrasting positions are represented by J. Rawls, 4 Theory of Justice (Oxford: Oxford University Press, 1972) and
R. Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974). For a criticism and discussion of both the Rawls
and Nozick approaches from the perspective of welfare economics, see H. Varian, “Distributive Justice, Welfare Econom-
ics, and the Theory of Fairness™ (1974-75) 4 Philosophy and Public Affairs at 223-47.






