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Conformity with this instruction made the process of purchase very difficult and time
consuming. The effect was to give to officials handling Commission business in the
Department of Aboriginal Affairs a means of delay in any case of a purchase which they
considered to be controversial. The Commission’s view was that the instruction disregards
the proper standing and duties of the Commission as a statutory authority.'®

The Commission gave a particular example of a purchase thwarted by the need
to comply with Ministerial directions which restricted the Commission’s
power otherwise conferred by the Act:

The need to obtain the Minister’s views before proceeding to purchase created difficulties
in meeting the expectations of vendors in the open market where the Commission operates.
In one instance the Minister’s views were sought in December. 1978. and although
requested again in April. had still not been received when the Directive was revoked and a
new Directive issued on 28 June 1979.

A number of delays. including the need to obtain the Minister’s views. caused the loss of
a major. and very important. purchase during the year. The Aboriginal group which had
requested the purchase arc widely recognized as one of the few large N.T. groups without
ready access to any of their traditional land. The Minister’s views were sought on 12 July
and formally conveyed to the Commission on 19 September. Oral advice of the tenor of
those views had allowed the Commission to commence negotiations just prior to their
official receipt. Agreement on price was reached. but further delays occurred as contracts
were prepared and amended. until on 9 January the Commission received advice that
purchase of the property would take the area of its holdings over the legal limit as regards
pastoral land held by any one person or company. Six days later. after confirming this
situation. the Commission formally sought the Minister's approval to act under section 19
of its Act. rather than sections 20 and 21 as required by the Ministerial Directive of May.
1975. The Minister approved this procedure on 8 February. By this time. however. the beef
cattle market was improving and despite some further discussions the Commission was
advised in April that the property was withdrawn from sale. A sum of $375.000 had been
held against this purchase for some 7 months."’

The February 10, 1978 directive remained in effect until June 28, 1979 when
the following was substituted:

The Commission be in receipt of the views of the Minister for Aboriginal Affairs before

taking a decision to purchase a pastoral lease. and provide such information as the Minister

required to enable him to reach an informed view of any such proposed purchase.'"
Following the issuance of the June 28, 1979 directive the Commission was
able to record:

For the full twelve months under review. the Comission was able to operate in terms of
the Ministerial Dirctive of 28 June. 1979. This directive aliowed the Commission greater
tlexibility to meet market pressures and vendor expectations. and was instrumental in the
Comission completing ten purchases during the year at a total cost in excess of $1.2 million.

The Minister’s Directive helped overcome some of the problems the Commission had
faced for most of the previous year.'"

(C) Aboriginal Development Commission
In October 1978 the Commonwealth Minister for Aboriginal Affairs

announced the proposed establishment of an Aboriginal Development
Agency:

116. Ibid.
117. 1d.. 1978-79.
118.  [Id.. 1979-80.
119.  [Ihid.
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[Tt would} embrace the present functions of the Aboriginal Land Fund Commission and the
Aboriginal Loans Commission. and take over from the Department of Aboriginal Aftairs
the administration of its Enterprise program. In addition the Government will be looking to
the Agency to put forward new kinds of programs designed to contribute to the self-
sufficiency of Aboriginal and Torres Strait Island communities.

The Aboriginal Land Fund Commission entered a submission to the
Minister emphasizing the benefits of land purchase, particularly with respect
to alienated land:

There is. however. a limit to what legislation alone can do. mainly because of the long
established claims of whites under British land law. In the closely settled areas. where the
need of Aboriginal groups is probably more important than traditional ties. the purchase of
land is essential to approach a reasonable balance of land ownership and a property base for
Aboriginal groups. No other way than purchase seems possible except in areas which have
always been Aboriginal reserves. or in areas which remain Crown Land. The long term
advantage of purchase at market rates. and at the taxpayers expense. is that it avoids
injustice to the present owners. ..

A land base is an essential ingredient in the social. cultural. and economic development of
tribal and non-tribal. rural and urban Aboriginals. A land base can provide a means of
achieving social cohesion and stability. or an economic base. or both. from which the
Aboriginal community is better able to cope and compete with non-Aboriginal groups.'*

It was urged that the governing body of the proposed Agency should be
composed of a majority of Aboriginals, although the need for sufficient
expertise would require some non-Aboriginals on such body. The need for
autonomy and the elimination of the bureaucratic difficulties faced by the
Aboriginal Land Fund Commission, including staffing and its inability to grant
monies for non-fixtures, was stressed. The retention of the Minister’s power to
give general direction was not challenged. The Land Fund Commisston urged
the establishment of a Capital Account of sufficient size that the proposed
Agency could perform its functions upon the funding provided by the income
from such an account, rather than from annual appropriations.

The Aboriginal Development Commission Act 1980"' came into effect on
July 1, 1980. It repealed the Aboriginal Loans Commission Act 1974 and the
Aboriginal Land Fund Act 1974.

i. Objects, Functions and Power

The purpose of the Aboriginal Development Commission Act 1980 is
declared to be:

[Tlo further the economic and social development of people of the Aboriginal race of
Australia and people who are descendants of indigenous inhabitants of the Torres Strait
Islands and. in particular, (as a recognition of their past dispossession and dispersal of such
people) to establish a Capital Account with the object to promoting their development,
self-management and self-sufficiency.'®

‘‘Aboriginals’’ are defined as ‘‘members of the Aboriginal race of

Australia.””'® Persons of only partial Aboriginal ancestry are not excluded
from the benefits of the Act.

120. Id.. 1978-79.

121, 1980. No. 34 (C'th).
122. Id..ats.3.

123, Id.. at 5.4(2).
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In order to accomplish its statutory purpose the Act provides for the
establishment of the Aboriginal Development Commission.'* The functions of
the Commission are ‘‘to further the economic and social development of
Aboriginals and, in paticular’’, inter alia, *‘to assist communities and groups
of Aboriginals to acquire land’’, ‘‘to assist Aboriginals in business enter-
prises’’, and ‘‘to administer and control the Capital Account.””'*

The power of the former Aboriginals Land Fund Commission to acquire
land and grant interests therein and to grant monies for such acquisition to
Aboriginal land trusts and Aboriginal corporations ‘‘for the purposes of
enabling Aboriginals to occupy land’’ are vested in the Aboriginal Develop-
ment Commission.'* The Commission may grant such monies or interests in
land ‘‘on such terms and conditions as it may determine’’ and is expressly
empowered to grant an interest ‘‘derived’’ from an interest in land it has
acquired.'” The Commission may also acquire interests in land and grant
money for such purpose ‘‘to enable Aboriginals to engage in business enter-
prises’’ and for Aboriginal housing purposes.'* Such power continues the
functions of the Aboriginal Loans Commission.

ii. Control and Administration

The Commission is subject, as were its predecessors, to the ‘‘general
directions’’ of the Minister.'” Such control in the Minister is expressly de-
clared to extend to dictating the content of Commission advice or recom-
mendations.

The structure of the Commission follows that suggested in the Woodward
Report which contemplated ‘‘full voting control’” in Aboriginals ‘‘as soon as
appropriate Aborigines, with the necessary experience became available to fill
such positions.’’'* The Commission consists of ten members appointed by the
Governor General. The members hold office for their appointed term, but are
subject to removal by the Governor General for ‘‘misbehaviour or physical or
mental incapacity.”” "

All members of the Commission must be Aboriginals.'? Of the initial

- appointments, three are from the ‘‘remote’’ area of Australia, six are from the

‘‘settled’’ areas, and one is from the Torres Strait Islands. Half of the members
are of only partial Aboriginal descent.

iii. Funding
The Act provides for an Aboriginal Entitlement Capital Account, vested in
the Commission, consisting of a Capital Fund and a General Fund.'** Monies

124, Id.. ats.7.

125. Id..ats.8.

126. Id.. a1 5.27. 23(1)a)b).

127.  Id.. at 5.27. s.23(1)(aib).

128. Id.. a1 s.24. 25. 28, 29.

129. Id.. as.1l.

130.  Second Repon. 1974 paras. 266-268.
131, id.. as. 7.

132, Id.. ats.132).

133, Id.. ats.20.
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payable into the Capital Fund consist of, inter alia, ‘‘any monies appropriated
by law for the purpose of providing capital for investment. Such monies must
be invested in bank deposits, Commonwealth securities, or in another Treas-
ury approved manner.’”'* It may not be used to purchase or grant money for the
purchase of land. Monies payable into the General Fund include ‘‘any monies
appropriated by law for the purposes of the General Fund’’ and ‘‘any income
derived from the investment of monies standing to the credit of the Capital
Account.”’ Both Funds are thus initially dependent upon annual appropria-
tions. It is the General Fund from which monies must be provided for the
purchase and grants for the purchase of land. As monies are appropriated to the
Capital Fund, the Commission will become to some extent independent of
annual appropriations. In 1980-81 10 million dollars was appropriated to the
Capital Fund, and 13.8 million dollars to the General Fund.

The Aboriginal Development Commission announced that in 1980-81 ten
million dollars of the General Fund will be allocated to housing loans. Such
allocation is in accord with the funding level of the Aboriginal Loans
Commission.'* It suggests that less than one-third of the funding available to
the Development Commission will be allocated to the functions previously
perfomed by the Aboriginal Land Fund Commission.

iv. Aboriginal Land Register

The funding and acquisition of land by the Commission for the purpose of
enabling Aboriginals to occupy land is subject to an application in writing in
relation to that land ‘‘by or on behalf of a community or group of Aboriginals’’
being entered in an Aboriginal Land Register.'*** The Commission cannot act
in the absence of such a claim.

v. Consultation with States and Territory

The Aboriginal Development Commission, unlike the Aboriginal Land
Fund Commission, is expressly required to endeavour ‘‘to consult with the
appropriate authority responsible for planning in relation to the use and
development of land in the State or Territory in which that land is situated’’
before purchasing or granting monies for the purchase of land to enable
Aboriginals to occupy land.'*

vi. Inalienable

An interest in land acquired by an Aboriginal corporation as a result of a
grant or purchase by the Aboriginal Development Commission to enable
Aboriginals to occupy land may only be disposed of after the Gazetting of a
notice by the Commission, and after consultation with the Minister who must
consent to the disposal of such specified interest.'”” The Commission must be

134, Id..ats.22,37.

135.  Dept. of Ab. Affairs, Background Notes No. 8 **Aboriginal Housing™" Jan. 1981.
135A. Id.. at 5.23(3)a). 32.

136. Id.. at 5.23(3)(b).

137. Id.. as.31.
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satisfied that the ‘‘disposal of the interest in accordance with the notice will
further the economic and social development of Aboriginals.’’ Such restriction
upon alienation does not limit the right of the corporation to authorized
occupation of the land by its members, nor does it extend to Aboriginal land
trusts.

V. Excisions From Pastoral Leases

In 1848 the Secretary for the Colonies urged the Governor of New South
Wales to ensure that it was recognized that pastoral leases were ‘‘not intended
to deprive the natives of their former right to hunt over these districts or to
wander over them in search of subsistence, in the manner to which they have
been heretofore accustomed, from the spontaneous produce of the soil, except
over land actually cultivated or fenced in for that purpose.’’'* Pastoral leases
issued in Western Australia'” and the Northern Territory'* remain subject to
such a reservation today.

In 1971 a report upon the ‘‘situation of Aborigines on pastoral f)ropenies
in the Northern Territy’’ recommended:

a. that in appropriate areas land be obtained by excision, or by sub-lease from the
pastoralists for limited village, economic and recreational purposes to enable Aborigines
to preserve traditional cultural ties and obligations and to provide the community with a
measure of autonomy; such land naturaily needs access to adequate water supplies but in
addition it should be of such an area and such a quality that some supplementary
activities may be encouraged upon it e.g. pig, poultry, fishing, gardening and artifact
making etc;

b. where it is inappropriate to excise or sub-lease land for an Aboriginal community some
arrangement be made between pastoral management, perhaps co-operation with Govern-
ment to develop a village community and to provide Aborigines with an increasing say in
the management of the village area; the arrangement should be the subject of regular
review to enable more responsibility to devolve upon the Aboriginal community.'!

Woodward adopted such recommendations in the Second Report.'** He sug-
gested that, upon agreement with the pastoralist, a special purpose lease should
be issued in respect of the excised land. Failing agreement Woodward sug-
gested that the matter should be referred to the Aboriginal Land Commission
for recommendation as to lands which might be compulsorily acquired. It was
considered that compensation should be paid in respect of the excised land
allowing for the entitlement of the Aborigines to traditional use of the land in
any event.

The Aboriginal Land Commission was not accorded the suggested juris-
diction with respect to excised community areas under the Aboriginal Land
Rights (Northern Territory) Act. The Commonwealth Department of Abor-
iginal Affairs and the Land Councils have sought to negotiate excisions relying
upon the reservation of Aboriginal use expressed in the pastoral leases and

138.  Earl Grey to Sir Fitzory, Feb. 11, 1848, H.R.A. Series 1. v. 26, at 225.

139.  Land Act. 1933, No. 37. 5.106(2) (W.A.).

140.  Crown Lands Act. 1978, 5.24 (N.T.).

141. 1971, C.A.G. 66. Repor on Situation of Aborigines on Pastoral Properties in the Northern Territory. a1 74.
142.  Second Report. 1974, paras. 228-235.



NO. 1, 1983 NATIVE LAND CLAIMS 105

funding from the Aboriginal Land Fund Commission. In 1978 the reservation
expressed with respect to pastoral leases in the Northern Territory was
amended to include the right to continued use of ‘‘educational, medical and
other facilities’” formerly provided where the Aboriginal group resided within
2 kilometres of the homstead *‘until adequate facilities of a similar nature are
provided in a site suitable to the group of Aboriginals’’.'* The amendment had
assisted in the negotiation of eight excisions and three pending excisions of
land in the Northern Territory by the end of 1980. Special purpose leases have
been issued. The areas excised have generally been less than 10 square
kilometres in area. In Western Australia there has been no amendment of the
reservation to Aboriginal use and excisions of land have not been as success-
fully negotiated.

The Aboriginal Land Fund Commission encountered considerable diffi-
culty in negotiating excisions from pastoral leases. By June 30, 1980 it had
provided funding for three excisions but thirteen remained under considera-
tion. It observed with respect to the attitude of pastoralists:

The response of some family enterprises to the Commission’s requests for excision have
been prompt and helpful, indicating a genuine concern for the Aboriginal people. Large
pastoral companies are not. in general, as responsive so far. One British company indicated
that it would conform to government policy; with the implication that it would make no
further concession.'*

The Commission sought to maintain the inalienability of excised lands by
providing monies to Aboriginal corporations in the Northern Territory on
condition that the special purpose lease provided:

The lessee shall not mortgage, change. or otherwise dispose of his interest in the land
described...without the written consent of the Minister for Aboriginal Affairs.'*

V1. Compulsory Acquisition in Queensland

The Comonwealth of Australia enacted the Aboriginal and Torres Strait
Islander (Queensland Reserves and Communities Self-Management) Act
1978'* in response to the announcement of the intention of the Government of
Queensland to take over the management of Aurukun and Mornington Island
reserves from the Uniting Church of Australia against the wishes of the
Aboriginal inhabitants. The Commonwealth Minister for Aboriginal Affairs
declared that all necessary steps would be taken to ensure Aborigines ‘‘a policy
of self-management and freedom of choice.’’'*” Section 15 of the Act declares
that the Commonwealth may compulsorily acquire land under the Lands
Acquisition Act for the purpose of making it available to an Aboriginal Council
of a reserve or community under the State Aborigines Act to which the 1978
Act applies. The 1978 Act applies only where an Aboriginal Council has

143, 1978. 5.24(4) (N.T.).

144, Aboriginal Land Fund Commission. Annual Report. 1978-79.
145.  Id.. Ministerial Dircctive. August 28. 1978.

146. 1978, No. 11 (C'th).

147.  Commonwecalth Record. 1978:223.
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requested its application or the Minister is satisfied that a substantial majority
of the adult residents wish to manage and control their affairs in the manner
provided by the Act, and the Minister has declared by notice that the Act shall
apply to the reserve or community.'*

The powers declared under the Aboriginal and Torres Strait Islander
(Queensland Reserves and Communities Self-Management) Act 1978 have
never been exercised. On April 6, 1978, the day the Act received second
reading in the House of Representatives, the Government of Queensland
rescinded the reserves at Aurukun and Mornington Island and thereby pre-
cluded the application of the Act. Petitions from Cherbourg and Kowanyama
communities were not acceded to because *‘although signed by a significant
number of residents they did not satisfy the criteria for declaration under the
Act in that neither had enough signatures to indicate unequivocally that it was
supported by a substantial majority of the adult Aboriginals.””""* A petition
from Yarrabah Council met the requirements of the Act, but the Common-
wealth preferred to pursue as yet unconcluded negotiations with the Queens-
land Government rather than declare the reserve subject to the Act.

VII. The Pitjantjatjara

The Pitjantjatjara tribe traditionally owned and occupied land in the
Central Desert in the Northern Territory, South Australia and Western Austra-
lia. The transfer of title to the former reserves at Haast Bluff and Peterman and
to the special purpose mission lease at Hemannsburg in the Northern Territory
was provided for by the Aboriginal Land Rights (Northern Territory) Act
1976. The Act authorizes traditional claims by the Central Land Council on
behalf of the Pitjantjatjara against unalienated Crown land and alienated
Crown land held by or on behalf of Aboriginals. Title to the Central Desert,
Warburton and Cunderlee reserves in Western Australia remains vested in the
Crown in the right of the State.'™ There is no provision for traditional land
claims in Western Australia. In South Australia the ‘‘land rights’ of the
Pitjantjatjara in the State were the subject of the Pitjantjatjara Land Rights
Working Party Report of 1978.

The Working Party reported to the Premier of South Australia and recom-
mended, inter alia, the transfer of title to the Pitjantjatjara of the North West
Reserve (7.3 million hectares), the former Indulkana reserve, the pastoral
leases held on behalf of Aboriginals at Mimili and Kenmore Park, and the
mission pastoral lease at Ernabella. The Commonwealth Department of Abor-
iginal Affairs had acquired the Mimili pastoral lease on behalf of the Aborigin-
al community in 1972. The Aboriginal Land Fund Commission had acquired
the Kenmore pastoral lease in 1975. The Working Party also recommended the
establishment of a tribunal to hear traditional land claims by the Pitjantjatjara.
The tribunal would be ‘*‘empowered to make recommendations to the Minister
in relation to the claims. The decision to allow a claim should rest with the

148. 1978, No. 11 5.5 (C’th).
149.  Depantment of Aboriginal Affairs, 1978-79. Annual Repont.
150.  Aboriginal Affuirs Plunning Authority Act, 1972. No. 24 (W.A.).
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Minister.”” A/l land would be subject to claim, including land to which
freehold title had been issued. It was contemplated that such claims would in
fact extend to unalienated Crown land in the area, the defence reserve at
Maralinga, a conservation park and unspecified pastoral properties. In order to
give effect to the jurisdiction of the tribunal with respect to all land it was
recommended that the Lands Acquisition Act of the State be invoked to give
effect to the Tribunal’s recommendations.

The Pitjantjatjara Land Rights Act'' was enacted in 1981. It provided for
the transfer of title to the Northwest reserve, Indulkana, Mimili, Kenmore Park
and Ernablella to the Pitjantjatjara. It did not provide for the establishment of a
land rights tribunal. Rather it provided for the additional transfer of title to the
Granite Downs pastoral lease and 500 square kilometres immediately, and at
the same time precluded any future claim to further lands. The compromise
followed negotiations and an agreement between the State Government and the
Pitjantjatjara which was hailed as a ‘‘milestone in the history of Aboriginal
Affairs.”’'"* The Granite Downs pastoral lease was held by a third party
interest. The lawyer acting for the Pitjantjatjara declared:

This meant, for the first time in Australia. that an Aboriginal traditional interest in land
occupied as pastoral property was to be recognized under title overriding the incumbent
European interest.'**

Albeit title to Granite Downs pastoral station was granted to the Pitjantjatjara
the lease remains in effect till surrender or expiration. It shall not be renewed
upon such surrender and expiration, and the lessee is entitled to compensation
from the Crown for such non-renewal. The Pitjantjatjara are required at such
time to pay compensation for improvements.'"

VIII. New South Wales and Tasmania Proposals

Tasmania and New South Wales were the location of the earliest conflicts
between Aborigines and European settlers. The destruction of Aboriginal
society was greater and took place earlier than in more remote parts of
Australia. In both States little or no land has been provided for Aboriginal
communities. In both States the great majority of those asserting Aboriginal
status are of only partial Aboriginal descent.

In November 1977 a petition was presented to the Tasmanian Parliament
on behalf of approximately forty Aboriginal electors seeking the transfer to the
Aboriginal people of the State of title to the mutton-bird islands of Big Dog,
Chapel, Babel, Trefoil and fifteen lesser mutton-bird islands, former reserves
and settlement areas significant to Aboriginal people because of their associa-
tion with the deline of their tribal ancestors, rock-carving areas, and the former
reserve at Cape Barren Island. It also sought the return of all unalienated
Crown land in Tasmania in trust for the Aboriginal people ‘‘otherwise negotia-
tions to be commenced for compensation for all dispossessed land in Tasma-

151, 1981. No. 20 (SA).

152, Weekend Australian. March 7-8. 1981, at 5.

153.  P. Toyne. D. Vachon, D. White. “*Land. Law and Mining'". (1980) 56 Arcna. 52.
154. 1981, No. 20. s.15(3) (SA).
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nia.”” An Aboriginal Affairs Study Group was established by the State Govern-
ment in April 1978. It recommended in 1978 that title to Cape Barren Island,
Babel Island and Big Dog Island be vested in an Aboriginal Lands Trust *‘less
those parts of these islands already freeholded, and provided that the terms of
the existing leases and licence to Aboriginals or non-Aboriginals already on
those islands are respected.”’ It was also recommended that should the Trust
wish to increase its holdings of mutton-bird rookeries, it ‘‘should make
submission for loans to the appropriate Commonwealth body for the acquisi-
tion of privately held freehold land and/or further separate submissions to the
State Government for commercially viable and vacant Crown land.”’

In 1979-80 the Aboriginal Land Fund Commission acquired Trefoild
Island at a cost of $200,000 and nineteen hectares of Cape Barren Island. In
June 1981 the State Minister of Lands announced the grant of title to 6.5
hectares of land on Cape Barren Island to the Aboriginal community. Legisla-
tion to provide for an Aboriginal Lands Trust was expected to be introduced at
the end of 1981.

The recommendations of the 1980 Report of the Select Committee of the
Legislative Assembly of New South Wales'™™ on Aborigines were not as
limited as those of the Tasmanian Study Group. The Report recommended the
establishment of an Aboriginal Land and Compensation Tribunal to hear and
determine Aboriginal land claims in New South Wales. ' Claims to land might
be founded upon spiritual, social or economic ‘‘needs’’, including provision
for housing and economic enterprise, compensation for past dispossession,
*‘long association’’ arising from movement after European contact, and tradi-
tional rights."” The Report contemplated that claims would include land in
urban areas, former reserves and fringe dwelling areas. It was suggested that
claimable land should not be *‘‘restricted, but may include Crown, freehold
and leasehold lands’’ in urban and country areas. Private interests would be
compulsorily acquired pursuant to the upholding of a claim by the Tribunal.
The decisions of the Tribunal would not constitute mere ‘‘recommendations’’,
as is the case with the Aboriginal Land Commissioner in the Northern Terri-
tory, but would be binding on all parties, including the Government and the
proposed Aboriginal Land and Development Commission.

The Report recommended the establishment of an Aboriginal Land and
Development Commission:

[It would be] elected and controlled by Aborigines and comprised of representatives from
each Aboriginal Regional Land Council. The Commission would acquire properties at the
direction of the Aboriginal Land and Compensation Tribunal and also purchase properties
on the recommendation of an Aboriginal Regional Land Council.'*

The Commission would essentially be the funding agency for purchases of
land for Aboriginal Community Councils. It would fund the compulsory
acquisitions directed by the Tribunal and could determine whether to fund
purchases recommended by Regional Land Councils. Upon such acquisitions

155.  Gov't Printer. NSW. Parl. Paper. 1980.
156. Id.. at Chap. 5.

157. Id.. a1 Chap. 4.

158. Id.. at Chap. 5:37.
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it would transfer the title to the land to the appropriate Aboriginal Community
Councils.

The level of funding would, of course, determine to a large extent the
efficacy of the proposed Commission. The Committee lamented that the
present ‘‘amount of funding made available by both the State and Federal
Governments for projects falls well below that which is necessary to make a
qualitative improvement in social-economic conditions as distinct from con-
tinual ‘band-aid’ treatment.’’ It was observed that ‘‘if self-determination is to
be realized, and if land rights are to be of practical effect, then there will need
to be an assured source of funding over a long term. This would mean not only
that existing urgent needs would be met but also it would allow Aboriginal
initiatives to be fostered.’’ It was suggested that the policy of funding should
be based upon principles directed to ‘‘certainty of funding, adequate level of
funding, and the adoption of a policy of self-determination.’"'* The Commit-
tee considered that a scheme which would reflect these principles could
allocate 7.5% of the State land tax revenue to the Commission until such time
as the allocation of half that amount in a Capital Investment Account provided
sufficient monies that the Commission’s land purchase activities could thereaf-
ter be funded on half of the Capital Account’s income. Thereafter the retention
of the other half of the Account’s income would enable the Account to increase
in accord with increasing land values. Until that time the Commission would
utitize half of th State land tax revenue allocated to the Commission to fund its
activities. The Select Committee contemplated that such arrangements could
provide five million dollars for land purchases and compensation in 1980-81,
rising to ten million by 1994-95.

The Committee also recommended the provision of additional land in a
reference to the ‘‘gentle’’ traditional methods of land use of the Aborigines
prior to European settlement. It was suggested that degraded lands might be
restored by such traditional land use, and at the same time provide areas for
out-stations to develop and for Aboriginal recreation. The Committee accor-
dingly recommended:

that land be designated by the Government in appropriate areas for use by Aboriginal
citizens who would have the care, control and management of such areas for the benefit of
all citizens of New South Wales.'®

Fifteen months after the Report was submitted to the State Parliament, and

five months after the Government was re-elected, the Government had yet to
indicate its attitude to the Report.'®'

Conclusion

As in Canada, reserves are the primary source of land which has been
made available for use and claim by Aborigines in Australia, particularly in the
“‘remote’” areas of the Northern Territory, Western Australia, Queensland and
South Australia. Former reserves have also been transferred back to Aborigin-

159.  Id.. at Chap. 8:14.
160. Id.. at Chap. 10:16.
161, See. Weekend Australian, Nov. 21-22, 1981. at S.
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al title in both settled and remote areas of Australia. It is only in the Northern
Territory that all unalienated Crown land has been made subject to claim, and
only then upon the basis of traditional Aboriginal ownership. In South Austra-
lia and New South Wales such land has been transferred to Aboriginal land
trusts but only in negligible amounts and only at the direction of the State
Government.

It is with respect to alienated land that the Australian experience may be
most relevant in Canada. The Commonwealth, with complementary State
legislation, has provided authority for voluntary land purchases to meet Abor-
iginal claims since 1968. The Aboriginal Land Fund Commission sought to
meet claims founded upon traditional, sociai and economic needs. It has
emphasized that *‘in the closely settled areas, where the need of Aboriginal
groups is probably more important than traditional ties, the purchase of land is
essental to approach a reasonable balance of land ownership and property base
for Aboriginal groups.’’ The Aboriginal Development Commissien has been
charged with such function since 1980. All its members are Aboriginal and it
has the structure and potential to achieve independent funding of its land
purchase activities. The Commission is considered capable of meeting at least
some of the land settlement claims of persons of Aboriginal descent in and
about urban areas. Urban Indians and Metis might wonder if the indigenous
people of Australia might not in this respect be receiving a more appropriate
response to their claims than they receive in Canada.

The Commonwealth has acted to authorize the compulsory acquisiton of
land to meet Aboriginal claims in the Northern Territory and Queensland. No
such general inclination to so act can, however, be identified. In the Northern
Territory the owners of the interests in land originally agreed to acquisition by
the Crown, and in Queensland the authority conferred has yet to be exercised.

- This paper might properly conclude with a reference to the 1980 Report of

the Select Committee of the Legislative Assembly of New South Wales. The
Report recommended the provision of independent funding to an Aboriginal
Land and Development Commission and the establishment of an Aboriginal
Land and Compensation Tribunal with jurisdiction to hear claims with respect
to all land in the State. The Aboriginal Land Fund Commission has declared
that ‘‘a land base is an essential ingredient in the social, cultural, and economic
development of tribal and non-tribal, rural and urban Aboriginals.”’ The
provision of such a land base in New South Wales may suggest tht it should be
considered to what extent land is available for use or claim for persons of
Indian descent in Canada, particularly in areas similar to the ‘settled’ areas of
Australia.



