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If “*shall’’ is mandatory, the practice is of questionable legality, although it has
not as yet been challenged in court.

The standard of unjust dismissal

The meaning of ‘‘unjust’’ is not defined in the Code. Initial doubt whether
‘‘unjust’’ incorporates the arbitral or common law standard has been resolved
by adjudicators in favour of the former, but with modifications.*? In Duhamel
v. Bank of Montreal® the adjudicator, having reviewed extensively the pre-
vious adjudications on point, concluded that the test is *‘... generally accepted
standards of good industrial relations practice’’® in which the arbitral jurispru-
dence is relevant as *‘... a good indication of what those standards should
be’’.® However, he cautioned that adjudicators should not *‘blindly follow’’%
the arbitral jurisprudence. Significantly, the Labour Canada Unjust Dismissal
Manual®, which inspectors utilise as a guide in conciliation and reporting to
the Minister, is replete with references to the arbitral authorities on the
appropriate standard to be applied. Space precludes full analysis of the facts of
all adjudication awards. This section will, therefore, focus on the major points
where the arbitral jurisprudence converges with and diverges from section
61.5.

The first point of convergence is that adjudicators have adopted the arbitral
practice of placing the burden of proof on the employer® that dismissal is not
“‘unjust’’ and have, therefore, required the employer to proceed first at the
hearing. It is submitted that placing the legal burden of proof on the employer
is of questionable legality under the section. The general legal presumption is
ei qui affirmat non ei qui negat incumbit probatio. Courts have held that the
principle should not be departed from ‘‘without strong reason’’.* Section 61.5
does not expressly place the legal onus of proof on the employer. It provides in
sub-section (1) that the employee must file his complaint with an inspector and
sub-section (5) requires the employee to initiate a request to the Minister for
adjudication via the inspector. It is true that sub-section (4) requires the
employer to provide written reasons for dismissal upon request of the claimant
or an inspector, but this is pre-hearing and is arguably not strong enough to
reverse the legal onus. The courts have required explicit statutory language in
order to have that effect. For instance, in Central Broadcasting Co. Ltd. v.
Canada Labour Relations Board et al,” the Supreme Court of Canada held,
per incuriam, that the language of section 188(3) of the Canada Labour Code

82.  Secespecially Roberts v. Bank of Nova Scotia, Dec. 1979 (Adams); Freeborn v. Canadian Imperial Bank of Commerce, esp. pp.
19-20, June, 1981 (Baum); Childs v. Roval Bank of Canada. Feb. 1981 (Borowicz); Cruickshank v. Royal Bank of Canada, esp.
p- 16, Feb. 1981 (Saltman); Westbury v. Kingsway Transport Ltd., Dec. 1979 (Palmer); Dickinson v. Canadian Pacific Airlines
Lid., esp. p. 3, Oct., 1981 (Brock).

83.  Oct. 26, 1981 (Hickling).

84.  Atp. 30, ibid.

85.  [Ibid.

86. Ibid.

87. Supran. 25.

88. The ing is iated in Fink v. International Carriers Ltd., at pp. 2-3 supran. 46. In Sartin, the adjudicator rationalised the

reversal as reflecting implied statutory intent, supra n. 47(a). The arbitral jurisprudence is described in Brown and Beatty, at pp.
286-289. supra n. 43. Adjudicators place the onus on the employee of proving his eligibility (except for the **manager’* bar) and
any mitigating factors, as in arbitration.

89.  Constantine Line v. Imperial Smelting Corporation, [1942] A.C. 154, at p. 174 per Lord Maugham (H.L.).

90. (1976), 76 C.L.L.C. 14.029.
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did not have the effect of placing the legal onus on the employer to disprove
that he had committed an unfair labour practice in dismissing employees for
union activities.” Section 188(3) was subsequently amended in order to
achieve a reversal of the legal onus.” Nor, it is suggested, does section
61.5(7)(b) have that effect by merely empowering the adjudicator to ‘‘deter-
mine his own procedure’’. The latter would surely empower an adjudicator to
apply a de facto reversal of the evidentiary onus and compel the employer to
lead off with evidence and argument, but *‘procedure’’ and legal onus are not
the same thing. As yet no adjudication award has been challenged on this
ground. The difference in arbitration is that the reversed legal onus has been
applied for so long that it has become part of the ‘‘climate of bargaining’’
which the parties are deemed to know when they negotiate ‘‘just cause’’
provisions. It follows that the reversed onus is presumed to reflect the parties’
intentions (in the absence of express provision, or reliable local custom and
practice, to the opposite), so that an arbitrator has jurisdiction to apply it under
the general ‘‘just cause’’ provision.

The foregoing will not overly prejudice the section 61.5 complainant in
most cases. The adjudicator has jurisdiction pursuant to sub-section (7)(b) to
apply ade facto reversed evidentiary onus, thereby accommodating the ‘‘pecu-
liar knowledge’’ doctrine” which recognises that the employer is in the best
position to disclose his own reasons. The employee would, therefore, only
stand to lose where the evidentiary balance is relatively even; the opposite
being the case in arbitration under the reversed legal onus.* In order to bring
section 61.5 into line with arbitration in respect to the legal onus, it is probable
that the legislation will have to be amended.

The second noteworthy point of congruence is the application of the
doctrine of ‘‘progressive discipline’’ to both incompetence and misconduct
dismissals. Under this doctrine, the imposition of dismissal in order to protect
the work process is balanced against the aim of *‘correcting’’ the employee’s
default in order to induce him to become a useful and responsible member of
the work force.” Following the lead of arbitrators, section 61.5 adjudicators

91.  That section read,
**(3) A complaint in writing made pursuant to section 187 in respect of an alleged failure by an employer or any person acting on
behalf of an employer to comply with paragraph 184 (3)(a) is evidence that the employer or person has failed to comply with that
paragraph.””

92.  The section now provides,
**Where a complaint is made in writing pursuant to section 187 in respect of an alleged failure by an employer or any person acting
on behalf of an employer to comply with sub-section 184(3), the written complaint is itself evidence that such failure actually
occurred and. if any party to the complaint proceedings alleges that such failure did not occur, the burden of proof thereof is on that
party.”’

93.  This doctrine was utilised to reverse both legal and evidentiary burdens in Fink, at pp. 2-3. supra n. 46. A good analysis of the de
facto reversal in the context of unfair labour practices can be found in National Automatic Vending Co. Ltd. [1963],63 C.L.L.C.
para 16,278 (O.L.R.B.), a case preceeding the current statutory reversal of the legal onus in Ontario.

94. A good example of the advantage to the employec of a reversed legal onus is the borderline case of Adams Laboratories etal v.
McCannet eral, [1980) 2C.L.R.B.R. 86 (B.C.L.R.B.) in which the reversal under section 8(b) of the B.C. Labour Code tipped
the decision in favour of the employees in an unfair labour practice application atleging discharge for participation in union
activities.

95.  In Nichols v. Rogers Cable T.V., Toronto. May 1979. adjudicator Beatty described the doctrine as follows (al p. 4):

**One presumes that employees can be induced to desist from many types of offensive or unacceptable behaviour if the employer
progressively increases the penalty for the repetition of such conduct. To refer to one of the more widely accepted passages in the
arbitral jurisprudence:

One of the advantages to adopting a corrective disciplinary approach is that it enables the parties to know where they stand with
cach other. An employee who is subjected to comective discipline knows that after receiving a warning he may receive a
suspension and that afier a suspension he may be discharged if he repeats an offence. Re North York General Hospital (1973). 5
L.A.C. (2d) 45."" 46-7 (Shime).

See also Roberts; esp. at p. 14, supra n. 82.
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have held that where dismissal is by reason of incompetence the worker must
have been notified of the requisite performance standards by means of instruc-
tive job descriptions, structured ‘‘on the job’’ orientation, training and coun-
selling, and on-going formalised performance review procedures through
which he must be warned unequivocally that discharge will ensue unless he
improves.* In particular, employers who give salary increases, laudatory
performance reviews and promotions cannot ‘‘spring’’ discharge on the em-
ployee without some intervening notification of unsatisfactory performance.®’
Lesser penalties such as formal warnings or suspension must normally precede
discharge in order to put the employee on notice.*® Such measures may only be
dispensed with in cases of ‘... involuntary behaviour which conventional
personnel management techniques could not be expected to change’’, and the
employer carries a ‘‘heavy onus’’® of so proving. In this respect, it is noteable
that some adjudicators have ordered that employees who, ‘‘corrective’’ mea-
sures notwithstanding, cannot perform the job adequately for reasons beyond
their control must be transferred or demoted into jobs commensurate with their
capabilities rather than be dismissed.'® The authority to make such orders
derives from the words *‘any other like thing’’ in sub-section (9)(c). Although
no cases have arisen on point, it would presumably be possible for adjudicators
to place such employees on lay-off until a position for which they are suitable
becomes available. This would parallel the arbitral practice.'

Similarly, ‘‘progressive discipline’’ is normally required where discharge
is by reason of misconduct.'” Work rules must be clearly brought to the
attention of the employee through the orientation process or company hand-
books if they are to be relied upon, except where plain common sense makes it
obvious what the required standards of conduct are.'® Lesser penalties such as
formal warnings or suspension should be applied before discharge, especially
if the worker has a long period of prior satisfactory performance. Only where
the misconduct is ‘‘gross’’, in the sense of damaging seriously business
operations, can such measures be dispensed with.'™ It follows from the
““‘corrective’’ thrust of the doctrine that an individual cannot be singled out for
discharge in order to deter others.'®

96.  Sec eg. Rundle-Goodsell. supra n. 49(a): Roberis, supra n. 82; Campbell, supra n. 30; Cassar v. Canadian Imperial Bank of
Commerce, Jan. 1980 (O'Shea). in which progessive steps had been taken: Crockford v. Kingcome Navigation. supra n. 49(a).
Walker, supra n. 49(a). Wint v. Canadian Imperial Bark of Commerce, Dec. 1980 (Weatherhill); Haran v. Air Gava Lid.. Jan.
1981 (Francoeur); Freeborn v. Canadian Imperial Bank of Commerce, June 1981 (Baum): Gangi v. Fundy Cablevision Ltd.. June
1981 (Collier); Peckford v. Beothuk Transport Lid., Feb. 1981 (Hauenhauer), Chartier v. Purolator Courier Lid., July 1980
(Rousseau); Sartin, supran. 47(a). Rotenberg v. Willowdowns Cable Vision Ltd., Nov. 1981 (Hushion): Canadian Imperial Bank
of Commerce v. Beaucage, October 1981 (Sylvestre). in which progressive steps had been taken.

97.  This occurred. for instance. in Freeborn v. Canadian Imperial Bank of Commerce, supra n. 96.

98. At p. 41, Rundle-Goodsell. supra n. 4%(a).

99.  Atp. 53. Rundle-Goodsell. supra n. 4%(a). To the same cffect see Freeborn at p. 22. supra n. 96.

100. Eg. Wint v. Canadian Imperial Bank of Commerce. supra n. 96; Morow v. Bank of Montreal, October 1979 (Rubinstein): Shott
V.C.F.C.W. Radio, December 1980 (Sychuk), Auden v. Atomic Energy of Canada Lid., supra n. 37, at p. 20 wherein the
adjudicator said she would have done this had the employ q d rei

101.  Seeeg. Aro Canada Ltd., (1975), 10L..A.C. (2d.) 81 (Beatty) and other authorities cited in footnote 230, at p. 329 of Brown and
Beatty, supra n. 43.

102.  Eg. White v. Freeport Transport Inc.. April 1981 (Roberts); Jackson v. Moffat Moving Limited. February 1979 (Woolridge):
Donaghue v. South West Air. May 1980 (Bremt): Martin v. Lufthansa Airlines. May 1989 (Beausoleil). Haran v. Air Gava
Limited, supran. 96; Nicholls v. Rogers Cable T.V.. supran. 95.Cyr. v. Sept-lles Aero Club Inc., Nov. 1979 (Longlois): Auden.
at p. 13, supra n. 37.

103.  See eg. Freeborn v. Canadian Imperial Bank of Commerce, supra n. 96.

104.  Asin Hamaide v. Canadian Imperial Bank of Commerce. June 1981 (Hinnegan). Contrast Noel v. Trentway Bus Lines, August
1980 (Peterborough).

105.  As in Freeborn v. Canadian Imperial Bank of Commerce. supra n. 96.




24 UNJUST DISMISSAL VOL. 12

Third, the arbitral doctrine of ‘‘culminating incident’’ has also been
adopted.'® This means that prior offences can only be taken into account in
assessing ‘‘cause’’ if they are similar in kind to the ‘‘culminating’’ incident
and if they have been formally recorded against the employee. Adjudicators
permit the employee to challenge the justness of prior offences, an important
safeguard in view of the unavailability of adjudication for challenging warmn-
ings and suspensions at their date of imposition.'” If a satisfactory explanation
is offered, the prior offence will be ignored.

Fourth, the arbitral principle that employers cannot rely ex post facto on
offences committed after the date of discharge has been adopted.'® Nor can
they rely on offences which were committed before discharge but which
become known afterwards, at least unless the new offence is *‘part and parcel’’
of the original ground for discharge.'” This diverges from the common law
position. Management must, therefore, conduct careful investigations before
discharge is imposed. It should be noted that sub-section (4) obliges employers
to furnish, upon written request of the employee or an inspector, a written
statement of the reasons for dismissal within 15 days of receipt of the request.
Failure to comply may give rise to the possibility of criminal sanctions
pursuant to section 91(1)(a), namely a maximum fine of $5000 and/or impris-
onment for up to one year. Further, one adjudicator has held that breach of
sub-section renders dismissal per se ‘‘wrongful, if not ‘unlawful’ >’"'°, which
may be the more potent sanction.

As regards the points of divergence, adjudicators have cautioned against a
reflex-like application of arbitral standards to the non-organised context of
section 61.5.""' Many features of collective agreement arbitration, and particu-
larly those relating to seniority, are absent in the non-organised sector. Many
workers falling within section 61.5 are white-collar ‘‘professionals’’, in bank-
ing for example, for whom the so-called ‘‘industrial model’” of ‘‘cause’
developed largely in the context of blue-collar workers is inappropriate. Thus
adjudicators have adjusted to the different context, just as arbitrators have done
in the case of *‘professionals’’ who bargain collectively''?, such as nurses and
university faculty. The standard of ‘‘unjust’’ is therefore flexible in adjudica-
tion, as it is in arbitration.

One significant point of divergence is that adjudicators have held that
disciplinary procedures and penalties contained in the employment contract do
not bind the adjudicator in determining ‘‘cause’’, although they are relevant in
determining whether the employee knows the standards required of him in

106.  The arbitral jurisprudence is described in Brown and Beatty, at pp. 371-375, supra n. 43. The following adjudications have
approved the doctrine: Aldham v. Greg-May Broadcasting Lid., at p. 10, August 1980 (Draper); Mattatal v. D.M.L. Industrial
ExpressLid., atp. 14, July 1981 (Roach); Rundle-Goodsell. ar p. 39, supran. 49(a); Janelle v. Cast North Americalid., atp. 11,
May 1989 (Brunner); Duhamel v. Bank of Montreal, at pp. 31-32, supra n. 83; Wesbury v. Kingsway Transport Limited. |
December 1979 (Patmer); White v. Freeport Transport Inc. supra n. 102; Cruickshank v. Royal Bank, February 1981 (Saltman).

107.  As in White, supra n. 102.

108.  The arbitral jurisprudence is described in Brown and Beatty, at pp. 282-286. supra n. 43. Adjudicators generally confine the
employer to the written reasons giver pursuant to section 61.5(4) eg. Desgagne. atp. 12, supra n. 37; Mattatall, at p. 10 and 13,
supra n. 106.

109.  This would reflect the arbitral approach described in Brown and Beatty, at pp. 284.285, supra n. 43.

110.  Desgagne, at p. 8. supra n. 37.

111, See eg. the notes of caution in Duhamel, at p. 30, supra n. 83 and in Roberts, at p. 15, supra n. 82.

112, Sce eg. Owen Sound Hospital (1977), 16 L.A.C. (2d) 11, at p. 19 (Abbott).
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advance.'” In contrast ‘*‘mandatory’’ collective agreement provisions which
establish penalties for specified offences or otherwise regulate the imposition
of discipline must be adhered to strictly by arbitrators.'* Adjudicators have
based this conclusion on the principle that the parties to an employment
contract cannot contract out of the statutory standard of ‘‘unjust’’. So far the
issue has arisen where the contractual procedure is less favourable to the
employee than the statute. Were the former more favourable to the employee,
it is arguable that section 28 of the Code would preclude the adjudicator from
applying the section 61.5 standard. That section provides that,

.. nothing in this Part shall be construed as affecting any rights or benefits of an employee
under any law, custom, contract, or arrangement that are more favourable to him than his
rights or benefits under this Act.

It is submitted that section 28 probably does not bind the adjudicator to
applying the higher contractual standard of ‘‘cause’’. Section 28 should be
construed in the mischief sense. It reflects the *‘floor of rights’’ philosophy of
Part III, whereby the legislation is aimed at providing an irreducible minimum
of protection, but permits the parties to bargain above that level if they so
choose. More favourable bargains are deemed to be enforceable through the
relevant legal forums, not through the Code. This philosophy is reinforced by
section 61.5(14) which provides that no civil remedy of an employee is **
suspended or affected by this section’’. This is not to say that contractual
arrangements more favourable to the employee are irrelevant under section
61.5. For example, if a contract provides that only theft shall be cause for
discharge, or that an employee shall have a right to appeal to a joint manage-
ment - employee disciplinary committee within the firm, then discharge for
fighting or discharge without the case being remitted to the internal committee
may well be held as ‘‘unjust’’ under the section 61.5 standard. In the fighting
example, the employee may have been lulled into a false sense of security by
the contractual rule. In the internal committee example, the dismissal may be
ruled to be procedurally ‘‘unjust’’. The point is that whereas contractual
provisions of whatever type cannot oust the legislative standard of ‘‘unjust’’
they form part of the context in which that standard must be fleshed out.

Remedies

The remedial powers of the adjudicator are broad. Section 61.5(9) pro-
vides,

Where an adjudicator decides pursuant to subsection (8) that a person has been unjustly
dismissed, he may, by order, require the employer who dismissed him to:

(a) pay the person compensation not exceeding the amount of money that is equivalent to
the renumeration that would, but for the dismissal, have been paid by the employer to
the person;

(b) reinstate the person in his employ; and

113.  Eg. Gangi v. Fundy Cablevision Limited, June 1981 (Collier); Freeborn v. Canada Imperial Bank of Commerce. June 1981
(Baum); Roberts v. Bank of Nova Scotia, supra n. 82: Walker, supra n. 49(a).
114, See ce- Calgarv Pllbll(‘ leran (1978), 19 L.A.C. (2d) 230 (Mason) where pli with a datory disciplinary
d the discipline null and void. Similarly, the arbitrator has no jurisdiction to substitute a lesser penalty than
dxscharge if the agreement contains **a specific penalty for the infraction’ (section 37(8) of the Ontario Labour Relations Act
R.S.0. 1970. c. 232 as am.). which is a commen provision in labour relations legislation.
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(¢) do any other like thing that it is equitable to require the employer to do in order to
remedy or counteract any consequence of the dismissal.

The sub-section has been interpreted as empowering adjudicators to apply the
three remedies either alone or in any combination by emphasising the word
““may’’ and reading each sub-paragraph disjunctively.'"

Reinstatement, though discretionary, is intended to be the primary remedy
for ‘‘unjust’’ dismissal. It has been granted in the majority of cases where the
employee has requested it. In one case it was denied because the employee’s
duties were taken over by a manager so that his position had become
nonexistant.''® The adjudicator ordered the employee to be given the right of
first refusal if a vacancy arose in his old position within two years, presumably
pursuant to sub-section (9)(c). A similar response might be appropriate where
the claimant is unable to resume work immediately due to ill health. It has been
refused where severe personality conflicts between the claimant and manage-
ment personnel or other members of the workforce would make it
impractical'?’, even if those conflicts were aggravated by deficient managerial
techniques.'”® It seems unfair to penalise the worker where the fault rests
largely with management’s control mechanisms over it’s own personnel.
Adjudicators should be particularly wary of spurious conflicts raised by
employers to avoid reinstatement. In another case'"®, discharge was technically
‘‘unjust’’ because the employer failed to apply ‘‘progressive discipline’’ and
had promised the employee that she could revert to her former job if she was
unable to perform satisfactorily in the higher position. However, reinstatement
was denied because the employee was partially at fault in contributing to the
impasse and did not impress the adjudicator at the hearing as being susceptible
to correction. It, therefore, seems that the remedy may be refused where the
manner of discharge is procedurally ‘‘unjust’’ but the employee’s substantive
‘‘contributory fault’’ is high. :

Unlike reinstatement, re-engagement connotes re-hiring the worker in a
different position, often subject to different terms and conditions of employ-
ment. It has been ordered in three cases, two'® of which involved recently
promoted employees who were unable to perform their new jobs but whose
discharges were procedurally ‘‘unjust”’. The employees were re-engaged in
the lower graded positions in which they had previously proved themselves. In
the third case '*', a mail clerk was ordered back into his old position conditional
upon successful completion of a four month probationary period. The adjudi-
cator felt that the employee’s prior standard of performance was insufficiently
meritorious to warrant full reinstatement, and that probation would give him a
last chance to self-correct. Adjudicators derive jurisdiction to order re-
engagement from sub-section (9)(c).

115.  Duhamel, at p. 33, supra n. 83.
116.  Peckford v. Beothuk Transport Limited, supra n. 96.

117.  Crockford v. Kingcome Navigation Lid.. supra n. 49(a): Janelle v. Cast North American, May 1979 (Brunner); Westbury v.
Kingsway Transport Limited, supra n. 106; Childs v. Royal Bank, February 1981 (Borowicz), Rotenburg, at p. 13, supran. 96.

118.  This occurred in Childs v. Roval Bank, supra n. 117.

119.  Roberts v. Bank of Nova Scotia, supra n. 82. See also Rotenberg, at p. 20 supra. note 96.
120. Morrow v. Bank of Montreal. supra n. 100; Wint v. Bank of Montreal, supra n. 96.

12}.  Huneault v. Central Mortgage and Housing Corporation, August 1979 (Cohen).
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In addition, adjudicators may reinstate but substitute a lesser penalty such
as an unpaid suspension or a written warning. This flexibility is necessary to
ensure that account can be taken of ‘‘contributory blameworthiness’’ by the
employee. Adjudicators have followed the practice of collective agreement
arbitrators. Some'? have based their jurisdiction on sub-section (9)(c) whereas
others'> have held that the power is inherent in the statutory scheme of
adjudication.

The power to award monetary compensation derives from paragraphs (a)
and (c) of sub-section (9). The clear intent is to permit ‘‘make-whole’” awards
which compensate the employee fully for the real losses he sustains as a result
of dismissal, in contrast to the common law rule that damages are restricted to
the contractual notice period and contractually binding fringe benefits. Such
awards have been given by certain Labour Relations Boards under similar
‘“‘make whole’’ powers.'* Although adjudicators have generally not elabo-
rated in detail the rationale of their compensatory awards, unlike the Labour
Relations Boards, the underlying ‘‘make whole’’ thrust has on occasion been
acknowledged. For instance, in Aldham v. Gray - May Broadcasting Ltd.'”,
the adjudicator said:

Adjudicators, as do arbitrators in an industrial relations setting, have discretionary authority
to devise equitable remedies to redress unjust dismissals. The remedy must be suited to the
wrong done. As has so often been said, it should endeavour to place the employee in the
position he would have been in if he had not been unjustly dismissed, so far as that can be
reasonably done. That well-established criterion is given added dimension by the authority
granted to adjudicators under section 61.5 to * ‘remedy or counteract any consequence of the
dismissal’’. It should be noted that the monetary element (if any) of the remedy is not in the
nature of payment in lieu of notice. A dismissal is not just and a remedy will not be denied
simply because notice was given or payment in lieu of notice was made. Finally, the
appropriate remedy will be that which is appropriate from the standpoint of the injured party
- the person who has been unjustly dismissed. It is his interests that are to be served.

As regards wages, some adjudicators have held that sub-section (9) (a)
applies only to lost wages up to the date of the hearing.'* However, nothing
turns on it since paragraph (c) is sufficiently broad to compensate for foresee-
able lost wages beyond the date of the hearing. Further, nothing turns on
whether given benefits such as pensions, seniority, profit-sharing schemes and
the like constitute ‘‘remuneration’’ within paragraph (a) since they can be
compensated under paragraph (c). It follows that paragraph (c) could be
utilised to order the employer to pay compensation due to the employee under
other provisions of the Code, such as termination'?” and severance pay'®,
annual vacations'” and general holiday pay'®, notwithstanding that the latter

122.  Eg. Walker v. Canadian Imperial Bank of Commerce. supra n. 49(a); Duhamel, a1 pp. 38-39. supran. 83; Rotenberg, atp. 19,
supra n. 96.

123, Poulin v. Purolator Courier Limited, October 1980 (Carriere); Rotenberg at p. 19. supra n. 96.

124.  See eg. Omtario Labour Relations Act s. 79(4): Alberta Labour Relations Act, S.A. 1980, c. 72 s. 142(5); Canada Labour Code s.
189: British Columbia Labour Code s. 8(4)(c). Excellent recent enunciations of the **make whole™" philosophy can be found in
United Steelworkers of American v. Radio Shack (1980), 80 C.L.L.C. 16,003 (O.L.R.B.); Hallowell House. (1980) P.L.R.B.
Rep. January 35: Canadian Imperial Bank of Commerce (1980), 80 C.L.L.C. 16,001 (Can. L.R.B.); K-Mart Canada Limited,
(1981 2 C.L.R.B.R. 5 (O.L.R.B.).

125.  Atp. 11, supra n. 106.

126. Eg. Rundle-Goodsell, supra n. 49(a).

127.  Section 60.4. These were compensated in Rotenberg, at pp. 19-20, supra n. 96.
128.  Section 61. These were compensated in Rotenberg, at pp. 19-20, supra n. 96.
129.  Section 39 f.

130.  Section 27 ff.
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may not constitute ‘ ‘remuneration’’. In assessing compensation for lost wages
adjudicators have not bound themselves to the contractural notice period but
have sought to determine over what period the worker is reasonably likely to be
out of work, having regard to the labour market and his attractiveness
therein.'*' So far no adjudicator has had to address the problem of whether an
employee should be compensated for the difference between his old wage rate
and a lesser wage rate which he is receiving from a second job, or which he
could be expected to receive from a second job if he has not already got one. "
It is submitted that if the worker has a lower paid second job, the difference
should be compensable for the period until he can reasonably be expected to
catch up. If he has not got a job, adjudicators should project his likely period of
unemployment and compensate for it, although compensation should be *‘cut
off’’ by supervening events such as the possibility of the old job becoming
redundant. Further, if a second job already taken (or likely to be taken) is less
secure than the old job, the difference in security should be compensable. Such
projections would be difficult to make, but there is no alternative if the ‘‘make
whole’’ goal is to be attained successfully. In most cases adjudicators have
applied the duty to mitigate, thereby docking off wages earned elsewhere.'? In
one case no such deduction was made.'** The objective was seemingly puni-
tive, although no elaboration was given in the award.

So far adjudicators have not compensated for loss of fringe benefits,
except in one case where vacation and holiday pay was compensated. ' If the
worker can reasonably expect to derive certain benefits from his employment
they should be compensable ex post facto and de futuro, provided always that
they are capable of quantification. The English law of unfair dismissal is
relatively well developed in this regard and section 61.5 adjudicators should
follow that lead.'®

Lastly, adjudicators have utilised their broad sub-section (9)(c) powers to
remedy other consequences of unjust discharge. Employers have been ordered
to remove discharge from work records'®, pay legal fees'”’, write a letter of
recommendation'*®, continue employment related benefits through the hiatus
between discharge and reinstatement'®, maintain seniority'®, and pay the
employee’s expenses of attending the hearing.'*' One award has been made
compensating for loss of reputation and personal anguish caused by

131.  Eg. Aldham, supra n. 106; Thompson v. Innotech Aviation, November 1980 (Linden).

131(a). The adjudicator did compensate for the difference in Rotenberg. supra n. 96, but did not elaborate fully his reasoning.
132.  Eg. Wesley v. Worlway Airlines. October 1980 (Teplitsky).

133. St Pierre v. Purolator Courier Limited, January 1981 (Morin).

134.  Thompson v. Innotech Aviation Lid., December 1979 (Thompson).

135.  SeecEngland, at pp. 518-519. supran. 8. In Rotenberg. supra n. 96, the adjudi d for an anticipated wage i

that would have fallen due after the date of dismissal, in diction to the taw rule in Lavarack v. Woods of Colchester
Lid.. [1966) 3 All E.R. 683 (C.A).
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discharge.'*'"” So far no award has been made compensating for loss of seniority
under section 61.5, reflecting the fact that the non-reinstated worker will have
to re-qualify by further twelve months work during which time he will be
unprotected. There is no reason why that loss should not be compensable given
the ‘‘make whole’’ philosophy of the section. Sub-section (9)(c) has also been
utilised to reduce the employee’s compensation by reason of his *‘contributory
blameworthiness’’ in the dismissal'®?, and to compell an employee to promise
not to sue the employer for common law wrongful dismissal.' The latter is
arguably unenforceable as conflicting with sub-section (14) which provides
that no civil remedy of the employee is ‘‘suspended or affected by this
section.”” Further, one adjudicator has held pursuant to paragraph (c) that
where the employee is ‘‘at fault’” in not filing a timely complaint, but a
ministerial extension is granted, his compensation for lost wages will be cut off
as of the probable date on which an adjudicative hearing would have occurred
had the complaint been timely, rather that the actual date of adjudication, in
order not to penalise unfairly the employer.'*

Conclusion

The experience of section 61.5 has been largely successful. The non-
organised worker has been afforded a similar standard of ‘‘cause’’ as the
unionised worker; reinstatement is frequently ordered at adjudication; and the
potential for realistic ‘‘make whole’’ compensatory awards to be made is being
realised. It is not known whether the experience has encouraged employers to
implement voluntarily private disciplinary practices and procedures reflecting
the standards of the Code, although one might expect that tendency. It is
especially pleasing to those familiar with the Courts’ exercise of their review
powers over arbitrators in the 1960’s and early 1970’s to see that the Federal
Court has not reacted pursuant to its powers under section 28 of the Federal
Court Act so as to thwart the adjudicative process. Noteable in this regard is the
upholding by the Court of the narrow meaning given by adjudicators to the
‘‘manager’’ bar.'*

On the debit side, the section could be improved in several ways. The
definition of ‘‘dismissal’’ should at the least include the non-renewal of fixed
term contracts and so called ‘‘constructive dismissal’’, if not be defined simply
as “‘loss of the job’’. The meaning of ‘‘continuous employment’’ should be
clarified by regulation if the seniority qualification is to remain, and it is
strongly arguable that it should not. The section should be made available to
non-‘‘employees’’ who are economically dependent on their employer and to
‘‘managers’’. The current ‘‘lay-off’’ and alternative statutory redress bars
should be clarified by legislative amendment. The collective agreement bar
should be clarified in respect to situations when no agreement is in force and

141(a).Rotenberg. at p. 19. supra n. 96.

142, This is done where an unpaid suspension is substituted for discharge. eg. Marrarall v. D.H.L. International Express Limited, July
1981 (Roach).

143, Wilkins v. Reihart Transport Lid.. March 1979 (Anton).
144, Duhamel. supra n. 83.

145.  A-G Canada v. Gauthier (Fed. C.A.). supran. 23. The privitive clause in section 61.5(10) and (11) has been held not to preclude
the courts’ review powers under section 28 of the F.C. A for so-called *jurisdictional ervor”". See the cases cited in footnote 23.
supra.
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the unionised employee should be given a choice of forums, as outlined earlier.
The legal burden of proof should be expressly placed or the employer so as to
reflect current arbitral and adjudicative practice. In the interests of conveni-
ence, adjudicators should have jurisdiction to interpret and apply other statutes
as they may arise in a section 61.5 complaint. The current split jurisdiction
between Labour Canada and adjudication creates a potential danger that
contentious questions of fact and law will not be resolved with the benefit of
full argument and evidence in adjudication. Given the competing interests of
securing justice for the employee and avoiding a flood gate of frivolous
adjucations, it is difficult to formulate any other method for defining the
balance. It can only be hoped that Labour Canada officials will have the sense
to recognise the danger and ensure that the borderline cases are remitted to
adjudication. The alternative would be to adopt the British model under which
adjudication is ‘‘as of right’’ for the employee, and to trust to pre-adjudication
conciliation for weeding out the obviously non-meritorious cases.

Allin all, the experiment has been a success and other jurisdictions which
plan to introduce comparable schemes can learn much from the experiment.



