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(e) order an employer to reinstate an employee discharged in contravention of this Act ...; or
(f) make another order or proceed in another manner under this Act ...that the board
considers appropriate.

The B.C. board has made it clear that in its view the language of the section (in
particular the sections expressly empowering the board to order rectification of
violations, to award damages for injuries or losses suffered as a consequence of
contraventions of the Code, and to make such other orders or proceed in any
other manner as it deems appropriate and in furtherance of the objectives and
policies of the Code) has significantly expanded the remedial powers of the
board. ‘*The legislative policy underlying the expansion of the Board’s reme-
dial authority has at least two dimensions: first, to establish a wider range of
alternative remedies in the law and to eliminate any artificial restrictions on the
type of remedy which may be ordered; and secondly, to provide the Board,
which is the chief agency for giving effect to the law, with a general mandate to
design and apply remedies which will respond to the needs of the particular
labour relations dispute or problem in hand.”’®

It is at once evident that the language of Manitoba’s section 57 is nowhere
near as comprehensive and definitive as the Ontario and British Columbia
provisions. For example, it does not state, as the others do, that the board has
the power to award money compensation, nor does it state, as the others do,
that the board can make orders to rectify the contraventions. Furthermore, it is
stretching credulity to suppose that the Manitoba board, or Manitoba’s courts,
given their historical tendency to interpret the Manitoba legislation narrowly®
would sanction more drastic remedies such as the ‘make whole’’ order in the
absence of express legislative authority to do so.

If section 57 then appears to give the Manitoba board very limited
remedial authority with respect to breaches of the duty to bargain in good faith
in collective bargaining generally, the Act does contain another provision
which appears to provide additional relief in first contract situations. Section
75.1, enacted in 1976, essentially provides that where a certified bargaining
agent fails to achieve a collective agreement with the employer within a certain
period of time after certification, and the employer unilaterally alters a term or
condition of employment within that period, the employer may be obliged to
prepare a written ‘ ‘code of employment’’. This ‘‘code of employment’’ will be
as binding as a collective agreement, and, if the employer fails to prepare the
code, the board itself may prepare the code. Section 75.1 reads:

75.1(1) Where
(a) within one year after the expiry of 90 days after the date on which a union is certified as
the bargaining agent for a unit or the expiry of any period of extension that may be ordered

(b) no collective agreement has been in effect between the bargaining agent and the
employer since the date on which the union was certified as the bargaining agent of the unit;
and

(c) without the written consent of the bargaining agent, the employer increases the rate of
wages or alters any other term or condition of employment of any employee in the unit which
was in effect on the expiry of the periods mentioned in clause (a), the bargaining agent may,
in writing, request the employer to prepare a written code of employment for the employees

84.  Kidd Brothers Produce, supra n. 12, at 322,
85.  e.g. Radio Oil, supran. 71.
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in the unit setting out the rates of wages and the terms and conditions of employment of the
employees in the unit as increased or altered, as the case may be, and the employer shall
within 30 days after receiving the request prepare the written code of employment and
deliver a copy thereof to the bargaining agent.

75.1(2) Sections 68 [compulsory check-off provision mandatory] and 69 [arbitration
provision mandatory] apply mutatis mutandis to a code of employment prepared under this
section as though it were a collective agreement.

75.1(3) A code of employment prepared under this section in respect of a unit is effective for
a period of 1 year commencing on the date on which the request was made to prepare the
code of employment.

75.1(4) A code of employment prepared under this section in respect of a unit is enforceable
by the bargaining agent for the unit and the employer as rhough it were a collective
agreement.

75.1(5) Where a code of employment prepared by an employer under this section in respect
of the unit is in effect, the provisions of this Act apply in all respects as though a collective
agreement were in effect between the employer and the bargaining agent in the terms of the
code of employment ...

75.1(7) Where a dispute arises as to (a) whether the rate of wages of employees in a unit
have been increased; or

(b) whether the terms and conditions of employment in a unit have been altered; or

(c) the date on which an increase in rate of wages or an alteration in any other term or
condition of employment ... became effective; or

(d) what rate of wages are paid to employees in a unit; or

(e) what terms and conditions of employment apply to employees in a unit; or

(f) whether a code of employment prepared under this section accurately sets out the rate of
wages and terms and contitions of employment ...; any party to the dispute may apply to the
board to determine the dispute and the board shall determine the dispute and make such
order as it thinks necessary to give effect to the determination.

75.1(8) Where an employer who has been requested under subsection (1) by a bargaining
agent to prepare a code of employment refuses or fails to comply with subsection (1), the
bargaining agent may apply to the board to prepare the code of employment and the board
may prepare the code of employment and any code of employment prepared by the board
under this subsection has the same force and effect as though it were prepared by the
employer. (emphasis added).

Prima facie, this section appears to provide a similar kind of remedy to the first
contract arbitration provisions contained in the B.C., Quebec and federal
labour legislation.® Firstly, the ‘‘code of employment’’ looks like a collective
agreement: it contains the terms and conditions of employment including wage
rates, as well as the mandatory provisions respecting compulsory check-off
and arbitration contained in sections 68 and 69 of the Act. Secondly, it has ‘the
force of a collective agreement. Thirdly, if the employer refuses or fails to
prepare a ‘‘code of employment’’ as, and if, required under subsection 1, the
board is authorized to prepare one and the document has the force of a
collective agreement. In other words, the board can impose what is in effect a
collective agreement on the employer.

However, there are also very important differences between the other
legislation and the Manitoba provision. Firstly, the remedy is only triggered if
the employer increases the rate of wages or alters any term or condition of any
employee during the prohibited period. While this is certainly one technique
employers often use to undermine a union seeking its first collective agree-
ment, there are obviously a host of other perhaps more subtle methods
employers can and do use to frustrate unions in the post-certificiation stage.

86. One . S. Muthuchidamb supran. 59 indicates in a passing ref to the Manitoba legislation that he beli

it to be a generic equivalent of the other provisions.
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These latter tactics, however, would be irrelevant under s. 75(1).% In contrast,
under the B.C. type of legislation, the board can consider any factors which
relate to the bargaining conduct of the employer, including a past history of
anti-union conduct in the pre-certification stage.

Secondly, the contents of the Code of Employment are merely the em-
ployees’ existing terms and conditions of employment as amended by any
increase in wages or other change the employer has unilaterally implemented.
And this is so even when the board itself writes the code. In contrast, the B.C.
type of legislation gives the board a mandate to act as an arbitrator; although
the board is required to listen to the positions of the parties, the board itself
decides the appropriate terms and conditions, and does so by reference to
wages and conditions negotiated elsewhere for similar employees.

Furthermore, it is abundantly clear that the Manitoba Government in
enacting s. 75.1 never had any intention of providing the labour board with the
kind of ‘‘big stick’” handed to the B.C. labour board by their Labour Code.
While the Department of Labour’s Annual Report for 1976 referredto s. 751 in
glowing terms as ‘‘one of the most significant and unique amendments to
the Act ... intended to provide a possible solution to the difficulty some unions
encounter in attempting to obtain a first collective agreement with an
employer,”’® the Government’s statements in the Legislature were not so
disingenuous. As the Hon. A.R. Paulley, the Minister of Labour, stated:

[While) Representations were made to the government to enact similar legislation here in
Manitoba to that prevailing in British Columbia, we had always held to the basic principle
that there should be no compulsion in collective bargaining, that the parties themselves
should reach agreement after due negotiations ... we gave consideration to adopting similar
legislation to that prevailing in British Columbia. And after that consideration, we felt there
were different ways in which the same could be achieved without the full compulsory
objectives of the British Columbia legislation. And you will find contained within the bill
before you, a proposition which gives to the newly certified unions and the employer a
slightly different approach in reaching an agreement; not the compulsory certified agree-
ment, but a working code acceptable to management and to labour without being imposed
upon them directly through legislation.®

The Hon. Sidney Green was even more emphatic in disputing the notion that s.
75.1 provided anything more than minimal additional relief to unions:

... Idon’t know what group of employees is going to say that they are going to go on strike
to obtain the same terms and conditions as they are then getting and merely get the employer
to sign an agreement {the Code of Employment), an agreement which does nothing else
than recognize that the union is the bargaining agent. It gives them a grievance procedure
..., and it gives them a check-off which the union has earned by getting the increased wages
... Now what does this Act do, Mr. Speaker? I say to you there is no compulsion in this
legislation whatsoever. This legislation merely extends the certificate ... it merely says that
the certificate will extend if the employees want it 10 - at the option of the union - o any terms
and conditions of employment, not that are set by a third party but that the employer himself

87.  S. Muthuchidambaram. supra n. 59 gives the following examples (at 390):

Effective use of captive audi ic interrogation of employees, promulgation and discriminatory enforcement of
no-access, no-distribution and no-solicitation rules. threatened loss of existing benefits. either encouragement or revival of a
grievance commiltee as union substitution, g initiated pre ification and paalitics or loopholes with a view to

frustrate unionization or to kill an infant union by sheer war of nerves, conversion of g *s right to discipline employees
into a union-hunting license, employer's systematic pre-centification polling of employees regarding their union sentiments, and
misuse of employees® freedom of speech prior to. during and after centification.

88.  Supran. 77, p. 10.

89.  Supran. 67.
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sets. It merely takes away one sort of devious avoidance of The Labour Relations Act by an
employer who could be ... empted to say that I can get rid of this union by paying the wages
and not signing the agreement.”

Finally, the fact that not even one union has sought relief under this section
in the five years since its enactment (a situation in marked contrast to the B.C.
experience under their s. 70) in itself testifies to its relative impotence.

An Evaluation

The limited remedial powers of the Manitoba Labour Board with respect
to the duty to bargain in good faith are consistent with the long-held view in
Canadian labour relations that the basic system of free collective bargaining is
best served by minimal interference in the collective bargaining process. The
sentiments expressed by an American senator when the original National
Labor Relations (Wagner) Act (1935) — upon which much Canadian labour
legislation was modelled — are representative of the traditional approach to
the duty to bargain in both Canada and the United States:

When employees have chosen their organization, when they have selected their representa-
tives, all the bill proposes to do is to escort them to the door of the employer and say, **Here
they are, the legal representatives of your employees.’” What happens behind those doors is
not enquired into, and the bill does not seek to enquire into it.*

As recently as 1968, this philosophy still dominated the labour scene in
Canada. In that year, the National Task Force on Labour Relations stated:

The duty to bargain is not a duty to agree; nor does the right to bargain grant a right to a
particular bargain. We see no reason why the subject matter of bargaining should not
include anything that is not contrary to law. As to tactics, the highest duty that should
reasonably be placed on either party to a bargaining situation, in which each has a claim to
preserve its freedom respecting its bargaining position, is to state its position on matters put
in issue. But we cannot envisage such a duty being amenable to legal enforcement, except
perhaps 1o the extent of an obligation to meet and exchange positions .

As this passage indicates, the conventional wisdom was that mandatory
bargaining orders were the only practical way of attempting to enforce the duty
to bargain without unduly interfering with the free collective bargaining
system. On the other hand, ‘‘consent to prosecute’’ provisions, although
enacted in several jurisdictions including Manitoba, never appear to have been
considered an effective tool for dealing with violations of the duty.* Unions
and employers have rarely sought relief for breaches of the duty by seeking
consent from the boards to prosecute in the courts,* and Professors Palmer and
Carter have advanced several reasons for this. Palmer argues:

The initial problem ... lies in its quasi-criminal nature. In carrying out the function Boards
technically are placed in a position equivalent to that of a magistrate at a preliminary
hearing, i.e. their role is to decide if there is [sic] sufficient facts to establish a prima facie

90.  Id.. at 4547. Emphasis added.

91. Unfair Labour Practices, supra n, 74, p. 92.

92, Industrial Relations Centre. Queen's University, Labour Relations Law (3rd ed., 1980), p. vi-34.
93.  Canadian Industrial Relations, supra n. 74, p. 163.

94, Unfair Labour Practices, supra n. 74, p. 55.

95. Palmer. supran. 3, at 417, quoted from another study which showed that in a ten-year period. the Ontario board only dealt with
two such cases. and in a low-year period, the federal board only dealt with six, only one of which was successful. No comparable
data exist for Manitoba but there is no reason to believe that the situation is any different.
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case. In fact, probably due to the severity of criminal sactions in an inherently civil situation
[sic], the Boards have gone a long way towards whittling down the rights to a prosecution in
these cases by the use of discretionary rules used in ordinary cases as well as ones developed
specifically for ‘‘bargaining in good faith’’ cases ... In short, consents to prosecute have
provided substantial procedural and psychological barriers to an applicant.*

Another reason is that the criminal aspects of such a procedure are contrary
to the accommodative goals of our labour relations system and to the com-
plainant’s primary goal of obtaining an agreement. As Carter observes ‘‘A
criminal charge ... may have the effect of forcing the parties to adopt more
rigid positions, making the chances of settlement even more remote.’”” The
most cogent reason in my view, is simply the poverty of the remedy the
successful complainant can gain. Of what possible use to a union seeking an
agreement is a $500 fine on the employer? Considerations such as these have
prompted changes in the federal legislation to severely restrict the availability
of criminal sanctions and, in the B.C. Labour Code, they were eliminated
entirely.®®

While the mandatory bargaining order is not burdened with the vices of the
criminal proceeding, it is similarly subject to the criticism that it is ineffectual.
It is the standard remedy in both the U.S. and Canada, and commentators in
both jurisdictions are seemingly unanimous in their opinion that it is virtually
worthless.” All it can do is force the employer back to the bargaining table, but
once he’s there, the door is shut. There is no incentive whatsoever for him to
alter his position which caused the impasse in the first place. As Bendel argues:

This remedy has obvious shortcomings. In reality, it is little more than a declaration of a
breach of the Act, although it could in theory be used as a basis for contempt proceedings. It
is only likely to be of value in cases where there has been some honest disagreement
between the parties concerning the duty to bargain and where they share a genuine desire to
arrive at a collective agreement. But if the employer has failed throughout to bargain in good
faith and has no intention or desire ever to enter into a collective agreement with the union,
of what practical use is a simple order that he comply with his statutory obligation?'®

Moreover, as the Ontario board pointed out in Radio Shack, by the time the
employer comes back to the bargaining table, he is usually in a more advan-
tageous position to bargain with the union, as the union has already been
debilitated by the employer’s illegal conduct on which the order was based.'”

The ineffectiveness of these standard remedies is all the more obvious, and
all the more unfortunate, in the first contract bargaining situation. All unions
are in a relatively more precarious position in bargaining for the first contract:
they must justify the employees’ faith in the union by obtaining an agreement
which is at least an improvement on the situation the employees were in
without union representation, and if the union fails, they have no track record
to fall back on to maintain the employees’ confidence. This already uphill
struggle is more difficult when the union faces a particularly recalcitrant
employer and in situations where the circumstances increase the union’s

96. Id.. a1 416.
97.  Supran. 6, a6,
98. Id..at6and 8.

99.  Seee.g. Supran. 1, at 35: C. Moris. **The Role of the N.L.R.B. and the Courts in the Collective Bargaining Process: A Fresh
Look at Conventiona) Wisdom and Unconventional Remedies™, (1977) 30 Van. L.R. 661 at 667; Palmer, supran. 3, a1 416: J.
Gross et. al., “*Good Faith in Labour Negotiations: Tests and Remedies'". (1968) 53 Corn. L.R. 1009.

100. Supran. 1, at 35.
101.  Supran. 8, L.R.B.R. at 138.
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vulnerability as in the case of a small bargaining unit with minimally skilled
employees who are easily replaced. In these situations, the employer simply
drags out the negotiations, meanwhile engaging in various activities which
further undermine the union’s already vulnerable position. Once the union is
successful in obtaining a bargaining order, it is too little and too late. The union
is already dead. This typical situation was described in London Drugs '* and
exemplified in Kidd Brothers.'”

However, it should be emphasized that the problem is not confined to
these situations; it occurs, perhaps not as frequently, with larger employers as
the classic American case of Reed & Prince illustrates.'® In that case, the
United Steelworkers of America made two attempts to obtain a first collective
agreement, the first beginning in 1937; the second, in 1950. On both occa-
sions, the determinedly anti-union employer carried out a successful campaign
of attrition. By the time the union finally obtained judicially enforced
N.L.R.B. rulings that the employer had bargained in bad faith and mandatory
bargaining orders, (in the first case, in 1941, and in the second, in 1953), the
union had been fatally weakened. Ultimately, as Gross et al note, ‘‘Each of the
union’s legal victories was followed by a substandard contract and the demise
of the union as an active and representative entity.””'®

In short, to quote Paul Weiler, *‘the standard remedies for breach of the
duty to bargain — a cease-and-desist order which tells the employer not to do it
any more, or even criminal prosecutions in the provincial court, which may
produce a fine that is no more than a small fee paid by the employer to get rid of
the union — prove as effective in that setting as a flyswatter against a swarm of
angry bees.’’'%

These problems, it is submitted, would be ameliorated to a great extent if
the remedial authority of the Manitoba Labour Board was expanded to give the
board the power to grant the kind ofaffirmative remedies discussed above, in
particular the Radio Shack ‘‘make whole’’ order. The purpose of the ‘‘make-
whole’’ order is primarily compensatory; it recognizes that the loss of the
opportunity to negotiate a collective agreement, if not precisely quantifiable, is
nevertheless a very real economic loss to the employees. What they have lost is
their reasonable ‘‘prospects ... of increased earnings from the exercise of the
trade union’s bargaining capacity.’’'” When such a loss can be clearly attri-
buted to an employer’s failure to bargain in good faith, then the employer
should have to bear the burden of his misconduct by compensating the
employees to the full extent of their loss. The remedy also has a second
advantage: it can deter the employer from further misconduct and other
employers who are tempted to engage in bad faith bargaining.'® *‘[E]Jmployers
... will have to bargain seriously at all times or risk possibly large financial
losses.””'® As the board in Radio Shack argued:

102.  Supran. 51.

103. Supran. 12,

104.  See Gross, supra n. 97, at 1011-1023 for a description of the case.
105. Id., at 1011.

106. Supra. n. 40, at 52.

107.  Supran. 8, L.R.B.R. at 136.

108.  Academy of Medicine. supran. 12, at 794,

109.  Yates, supra n. 29, at 676.
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Employees join a trade union with, in their minds at least, the reasonable prospect of
obtaining an improvement in their working conditions. In fact, the [union] may be able to
statistically document the reasonableness of such employee expectations. When an em-
ployer responds with flagrant unfair labour practices, he wrongly prevents his employees
from realizing their expectations or delays having to deal with any of their demands. For
example, an employer may be able to escape with no contract at all if the initial organizing
strength of the union can be so eroded by unfair labour practices that a strike can be
outlasted. Moreover, the employer receives an unfair competitive advantage over those
employers who do bargain in good faith, making the unlawful conduct attractive to other
employers. In labour relations terms these employee losses are real; the potential employer
gains unjust; and both are accomplished by the violation of a fundamental duty imposed by
the legislation - bargaining agent recognition. The failure to consider any monetary relief
seems to encourage these consequences. '

The ‘‘make whole’” remedy is not without its opponents, however. In
refusing to apply the remedy, the American National Labour Relations Board
has found two objections to be particularly persuasive. One is that the remedy
is too speculative: it requires the board to assume that a collective agreement
would have been reached, and that this agreement would have contained
improved wages and benefits for the employees, and then it requires the board
to arbitrarily decide the specific benefits that might have been obtained if not
for the employer’s refusal to bargain. Secondly, it is argued that the award
amounts to the imposition of a contract term upon the employer, or at least
tends to establish the terms of any future agreement.'"'

With respect to the first argument, while it is true that the quantum of the
award must be based on an estimate of what the employees could have
expected to gain from an agreement, the board does not have to pull the figure
out of thin air. Because Canadian boards have ready access to all sorts of data
on wages and benefits obtained through collective bargaining in all sectors of
the economy, they are quite capable of predicting with reasonable accuracy
what could be expected to have been agreed to in any particular industry or
employment situation. By reference to such objective data, the element of
arbitrariness or conjecture in the board’s award can be substantially reduced.
Furthermore, as the Ontario board noted in Radio Shack, the mere existence of
some uncertainty as to the exact amount of damage has never deterred the
courts from ordering compensatory damages in ordinary civil actions.'?

With respect to the second argument, the damage award is distinguishable
from the imposition of a contract term in at least two important respects.
Firstly, losses are only calculated from the time of the breach until the time the
employer commences to bargain in good faith.' Secondly, there is nothing to
compel the employer to regard any additional amount awarded above the
existing wage and benefit scale as a floor rate in the subsequent negotiations,
just as there is nothing to compel the union to accept the award as a ceiling. As
Schlossberg and Silard point out:

It [merely makes employees] whole for the wage gains which they reasonably might or
could have achieved had their rights been respected. Far from writing a contract for the

110.  Supran. 8. at 134,
111.  See supra n. 11. at 28673,
112.  Supran. 8. at 134,

113, InRadio Shack, Ibid. . the period over which the damages were 10 be payable ran from the date of the breach to the date of the first
bargaining meeting that the board had ordered the employer to convene.
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parties, the Board is simply making the workers whole for the injury caused when they were
denied a statutory right which our labor relations experience demonstrates to have actual
and substantial monetary value. Since a contract does not necessarily materialize in
collective bargaining negotiations, the wrong which the Board is redressing is not the denial

of the right to a contract, but rather the right to bargain collectively, in pursuit of a contract.
"4

A third objection to the ‘‘make whole’” remedy is that it is punitive and
therefore it conflicts with the basic accommodative role of labour boards in
helping to resolve labour disputes. It has the effect of further exacerbating
already poor relations between the employer and the union, thereby rendering
the possibility of future amicable relations even more remote. This third
argument (which apparently was not considered serious enough to warrant
comment by the N.L.R.B. in the cases in which the remedy was considered)*”
is not compelling as it could be equally argued that many other accepted labour
board remedies (e.g. payment of loss of wages for unfair discharge) also have a
punitive element. The essential thing, as the board in Radio Shack pointed out,
is that the purpose of the *‘make whole’’ order is not to penalize the employer:
rather its intent is to compensate the employees.''® Any incidental punitive
effect must be weighed against its merits as a method of ensuring compensa-
tory relief.

If the Manitoba Labour Board’s powers are to be expanded to give it the
authority to order more affirmative remedies, including the ‘‘make whole’’
order, it is submitted that the most effective way to do this would be to enlarge
its general remedial powers rather than simply broaden s. 57. A section
modelled on s. 28 of the B.C. Labour Code or s. 79 of the Ontario Act would
avoid one of the major difficulties that apparently has precluded unions from
seeking relief in bad faith bargaining situations, i.e. the need to prove a breach
of the duty to bargain in good faith. Under such general remedial legislation, it
would still be necessary for the union to adduce evidence sufficient to satisfy
the board that the employer’s conduct has been sufficiently grave to warrant
the harsher remedies. While it would usually be necessary to establish bad faith
bargaining to do this, the absence of evidence sufficient to meet that test would
not be a bar to obtaining relief.

In recommending this legislation, it is recognized that the ‘‘make whole’’
order is not a panacea. While it can provide the aggrieved employees with just
compensation, it does not provide them with a collective agreement, which is
after all their main goal in unionizing. Indeed it is probably most appropriate in
situations where the strength of the union has been so dissipated by the
employer’s illegal conduct that there is slight hope that a collective agreement
will ever be reached. As Weiler observes, ‘‘Suitably used, that remedy is a
sensible response to the injuries that have already occurred in such a heated
struggle. Often, though, it will not be sufficient to settle down this contentious
bargaining relationship for a reasonable period of time in the future.””""” And I
would agree with Weiler when he goes on to argue that ‘“... the logic of this

114, As quoted in Yates, supra n. 29, at 672.

115.  McDowell and Huhn, supra n. 7, pp. 230-234; Yates, supra n. 29, at 671.
116.  Supra n. 8, at 130-131.

117.  Supra n. 40, at 55.
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limited ‘‘make whole’’ remedy points towards first contract arbitration as the
broader solution for egregious bad faith bargaining ... .”’'"

For this reason, it is further submitted that the present s. 75.1 providing for
the Code of Employment be scrapped in favour of legislation modelled on
B.C.’s 5. 70, empowering the Manitoba board to impose a collective agree-
ment in first contract situations. The application of this remedy should be
restricted to situations in which the board feels that serious misconduct, rather
than merely hard bargaining, is clearly responsible for the bargaining impasse,
and to situations where the board feels that the union has managed to sustain
sufficient employee support to warrant a reasonable expectation that the union
will continue to represent the employees after the expiry of the compulsory
agreement. This latter restriction is particularly important as the experience of
B.C. has been that, despite the initial expectations of the authors of the
legislation, many unions have still not been able to survive past the expiry of
the compulsory agreement. For this reason, Weiler now argues that

... [S]pecial conditions are needed if first-contract arbitration is to be able to preserve
long-range collective bargaining against the efforts of a recalcitrant employer. The unit
must be fairly sizable, the union must retain a solid core of supporters who can act as an
inside unit committee, and there should be a two-year agreement in which to engage in
visible administration of the contract (that is grieving discharges, seniority cases, and the
like) in order to demonstrate the value of collective bargaining in action. Only in this way
will the union have the footing it needs to survive the expiry of the first contract, when it
must negotiate a renewal on its own.'?

The principal objection to this remedy, as we have previously noted, is
that it is said to threaten the basic principle of free collective bargaining. The
B.C. Federation of Labour were in fact initially opposed to the legislation as
they thought it would be the ‘‘thin end of the wedge’’ leading to compulsory
arbitration on a broader scale.'® In the United States, the Supreme Court has
refused to sanction any remedy under the National Labour Relations Act
involving compulsory arbitration, even with respect to forcing an employer to
accept one particular term of an agreement. In H.K. Porter Co.v.N.L.R.B."*,
where the employer had continually refused to negotiate a union dues check-
off clause, the court held that even though the National Labour Relations
Board had the power to ““... require employers and employees to negotiate, it
is without power to compel a company or a union to agree to any substantial
contractual provision of a collective bargaining agreement.’’'? The court
reasoned that to allow the board the power to do so would violate the fun-
damental premise of the Act - ‘‘... private bargaining under governmental
supervision of the procedure alone, without any official compulsion over the
actual terms of the contract.’’'® Similarly, the Ontario board in Radio Shack
rejected the union’s request for the imposition of a collective agreement, and,
while the board defended its position on the grounds such a drastic remedy
required express statutory authority, it is clear, as Bendel notes, that their

118. Ibid.

119. Id., at 54.

120. id.. at 52.

121. (1970), 397 U.S. 97.
122. Id., at 102.

123. Id., a1 108.
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decision — ‘* was in reality a doctrinaire one, based, as it was, on a dogmatic
acceptance of freedom of contract as the preeminent pillar of our labour
relations system.’”'?

On the contrary, it can be well argued that first contract arbitration can
only serve to buttress the collective bargaining system, as it in effect forces the
parties to comply with a basic principle of that system, the duty to bargain in
good faith. As Weiler observes, the experience in B.C. has been that, since the
enactment of the legislation, first contract confrontations within the provincial
jurisdiction have died out in B.C.'” The legislation in other words has had a
preventive impact; in order to avoid the imposition of an agreement by the
board, it appears that employers have been more willing to adhere to the
principles of good faith bargaining.

In conclusion, it is submitted that the amendment of the Manitoba Labour
Relations Act to permit these broader and more effective remedies, particular-
ly in the first contract situation, is all the more justified when one considers the
kind of employees who are effectively being denied the benefits of union
protection by the weakness of the present remedies. Women in the retail,
finance and service industries, and immigrants in small plants are the most
obvious examples. Clearly this is not meant to imply that the ineffectiveness of
the remedies is the only reason these groups remain unorganized. However, it
is submitted, the availability of harsher and more comprehensive remedies
would significantly encourage groups of employees once they have overcome
the initial hurdle of certification.

124, Supran. 1, at 39,
125.  Supra n. 40, at 54.






