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divine is delusory, that what he is “‘really . . . discovering . . . are his own
values.”’?® that judges are by no means ‘‘best equipped to make moral
judgments, in particular that they are [not] better suited to the task than
legislatures.’’'°® Second, he rejects the natural law approach which is one
form of noninterpretivism, arguing among other things, that although
natural law thinking was current in the era when the constitution was for-
mulated, it was far from a universally accepted theme; moreover, it had ‘‘a
singular vagueness’’ such that you could ‘‘invoke natural law to support
anything you want.”’'®! Third, he rejects Wechsler’s appeal for ‘‘neutral
principles’’, arguing that they tell us nothing ‘‘useful about the appropriate
content of those principles or how the Court should derive the values they
embody.’’'*? Fourth, he rejects the method of reason familiar to the
discourse of moral philosophy because there does not exist a method of
moral philosophy. Fifth, he rejects tradition because, like Cairns’ point
about history, it ‘‘can be invoked in support of almost any cause.’’'°* Sixth,
he rejects consensus as a standard because ‘it simply makes no sense to
employ the value judgments of the majority as their vehicle for protecting
minorities from the value judgments of the majority.’’'** And finally, he re-
jects Bickel’s suggestion to predict ‘‘tomorrow’s values’’'%* as a source of
constitutional judgment because it is risky and the judiciary is no more
qualified than the legislature in this activity.

The result of Ely’s investigation is not hard to predict. As he says in a
later paper: ‘“When we search for an external source of values with which to
fill in the Constitution’s open texture ... we search in vain.”’'*¢ In the
literature on American constitutional jurisprudence there are attempts,
similar to Ely’s, to establish an unprejudiced value-principled approach to
judicial decision-making. Ely’s result is, as Miller and Howell say of
Wechsler’s appeal for ‘‘neutral principles’’:'®” ‘‘his quest for neutrality is
fruitless. In the interest-balancing procedure of constitutional adjudication
neutrality has no place, objectivity is achievable only in part, and impar-
tiality is more of an aspiration than a fact.’’'°® Or as Braden concludes, in
an earlier attempt to establish objectivity in constitutional law:

There is no objectivity in constitutional law because there are no absolutes.
Every constitutional question involves a weighing of competing values. Some of
these values are held by virtually everyone, others by fewer people. Supreme Court
justices likewise hold values. The more widely held are the values in society, the

99.  Supran.73, at 16,

100. Id., at 35.

101. Id., at 28.

102. /Id., at 33.

103. Id., at 39.

104. Id., at 52.

105. Ibid.

106. J.H. Ely, “Toward a Representation-Reinforcing Mode of Judicial Review”’ (1978), 37 Maryland L.Rev. 451, at 451,
107.  Supra n.64.

108. A.S. Miller and R.F. Howell, ‘“The Myth of Neutrality in Constitutional Adjudication’’ (1960), 27 U. Chic. L.Rev.

661, at 671. Cf. B. Laskin, ‘‘Judicial Integrity and the Supreme Court of Canada’’ (1978), 12 L.S.U.C. Gazette 116, at
120:
I do not represent the federal government, nor do I represent Ontario, which is my home province; 1
represent no one but myself; I owe no allegiance, as a judge, to any person or to any interest; my duty, as
I have already said, is only to the law and to the impartial and expeditious administration of justice under
law. What is true of me is true of my colleagues; it is true of all our appointed judges. [emphasis added).
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more likely the Supreme Court will hold them; the more controversial the values, the

more likely the Supreme Court is to divide over them.'*®

It appears that there are fundamental reasons why Cairns’ constitu-
tionalist, in recognizing the policy-making role in judicial review of the con-
stitution, did not develop normative and analytical principles by which the
judicial role might be implemented. We have already rejected the fun-
damentalist position as untenable. If we accept the fact that the principled
approach of constitutionalism (noninterpretivism) is not forthcoming from
Ely’s investigations, where do we look for impartial judgments? In Scott’s
terms, what do we do when confronted with minority language disputes in
the constitution between two races and two religions? Ely’s investigations
reveal the fact that ‘‘impartial judgments’’ are, as Miller and Howell say,
‘“‘more of an aspiration than a fact.”’ If there can be no principled approach
to limit untethered judicial discretion, the question to ask is why the courts
should have final authority to give meaning in the constitution to the con-
troversy of minority language rights, when that controversy is fundamental-
ly political?''°

As argued earlier in this paper, the constitution is a compromise, in a
legal document, of a political struggle and, therefore, the document is
forever politically charged. Moreover, what the constitution safeguards are
certain (minority) interests which are thought to be fundamental to achiev-
ing the resolution of the political struggle. These constitutional safeguards,
however, which define the limits of majority power, are not self-enforcing
and in order to prevent the majority from acting in defiance of their con-
stitutional limits, thereby oppressing a minority, we have the mechanism of
judicial review of the constitutiona. Ely supports this view in his embryonic
third stage where he abandons a value-protecting approach in favour of ‘‘a
participation-oriented, representation-reinforcing approach to judicial
review.”’'!! He describes his new approach in the following manner:

The approach to constitutional adjudication recommended here is akin to what
might be called an “‘antitrust’’ as opposed to a ‘‘regulatory’’ approach to economic
affairs — rather than dictate substantive results it intervenes only when the
‘“market,”’ in our case the political market, is malfunctioning . . . . Malfunction oc-
curs whenever the process cannot be trusted, whenever: (1) the in’s are choking off
the channels of political change to ensure they will stay in and the out’s will stay out,
or (2) though no one is actually denied a voice or a vote, an effective majority, with
the necessary and understandable cooperation of its representatives, is systematical-
ly advantaging itself at the expense of one or more minorities whose reciprocal sup-
port it does not need . . . .''?

It is difficult to see how this new approach is not value-oriented. The
issue now becomes when is the political market malfunctioning to warrant
judicial intervention? Have not the English advantaged themselves from the
legislation in the Manitoba and Ontario Schools Question? Are not the
French advantaging themselves from Quebec’s language policy? Surely
when the highest court decides that our political market is malfunctioning,

109. G.D. Braden, ‘“The Search for Objectivity in Constitutional Law’’ (1948), 57 Yale L.J. 571, at 594.

110, Cf. P.W. Hogg, ‘‘Constitutional Power Over Language,” [1978] L.S.U.C. Lectures 229, at 249: ‘‘Provincial power
over language is very extensive on any view, and the vigorous debate on Quebec’s language law must continue to be con-
ducted mainly at the level of politics rather than constitutional law.”’

111.  Supra n.106, at 471.

112. Id., at 486-87.
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when it decides on these questions of minority/majority language rights in
the constitution, it is making a value decision as well as a political decision.
If this is the case, then Ely has unsuccessfully replaced the value-protecting
approach. The problem of impartiality remains. Ely’s awareness, however,
that judicial review and the constitution are bound up with the political
market suggests that, if we accept judicial objectivity in constitutional
decision-making as unattainable, then the clear route is away from ‘‘a priori
legal principles’’*'? to the political realm. I side with a recent exponent of
the view that the constitution is out and out political.''* Griffith argues that
there is no objectivity in constitutional law since government by laws rather
than by men is an unattainable ideal. He argues that written constitutions
“‘merely pass political decisions out of the hands of politicians and into the
hands of judges or other persons. To require a supreme court to make cer-
tain kinds of political decisions does not make those decisions any less
political.”’*** Thus he would deride Ely’s attempt to establish a principled
form of non-interpretivism: that ‘‘judges are seeking abstractions like
justice or the conscience of the community or whatever is ‘nonsense on
stilts’.’’1'¢ Appeals to ‘‘national consensus,’’ to ‘‘community morality,”’ to
“fundamental legal principles,”’ to ‘‘theories of justice,”” to ‘‘inherent
rights” simply ‘‘mythologized and confused’’ a matter that ‘‘is political
throughout.’’*'” The conclusion, therefore, is that if it is a political decision,
the decision must be taken by politicians. The advantage of politicians over
judges ‘‘is not that politicians are more likely to come up with the right
answer”’ but that they are ‘‘removeable’’ and ‘‘more vulnerable’’ than
judges.''®

Politics and Minority Language Rights
The Political Parties and Their Proposals

Each of the three main political parties has addressed itself to the
reform of minority language rights in the debate on the reform of the con-
stitution of Canada. Although the position of the now defeated Conser-
vative government was never fully formulated, there is clear evidence that
under Clark’s leadership there would have been no reform of minority
language rights. ‘“The Kingston Communique,’’ a joint statement by Joe
Clark and the provincial Premiers Moores, Hatfield, Davis, and Lougheed,
stated that minority language education should be handled by the provinces
“‘since education is exclusively a matter of provincial jurisdiction.’’'*® Clark

113. Cf. E. McWhinney, ‘‘Legal Eclecticism and the Development of a Bicultural Canadian Jurisprudence’’ in Problemes de
Droit Ci porain Melanges Louis Baudouin (A. Popovici, ed. 1974), 503 at 509:
This means, of course, that if we are correct in this diagnosis that the future development of Cana-
dian jurisprudence is likely to follow essentially low-level, practical, problem-oriented methods, then we
are not going to see any immediate postulation of asserted a priori legal principles. Instead, we should
have a series of concrete legal solutions to concrete social problems, with the general principles being
derived inductively from those problems and their own low-level solutions.
114. J.A.C. Griffith, “The Political Constitution’’ (1979), 42 M.L.Rev. 1,

115. Id., at 16. Cf. Laskin, supra n.108, at 116:
What needs to be emphasized — and I should perhaps apologize for assuming that it needs to be said
here — is that the Supreme Court, like other courts in our country, has been carrying out, has been and is
still engaged in a judicial function, not a political function, not an executive function, not an ad-
ministrative function.
116. Supran.114, at 18.
117. Id., at 17-18.
118. M., at 18.
119, Joe Clark et al., The King: C i S ber 16, 1977) at 5 in A.C. Cairns, ‘‘Recent Federalist Constitu-

14

tional Proposals: A Review Essay’’ (1979), § Can. Public Policy 348, at 351,
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expressed a similar view in the House of Commons, saying that he had no
intention of providing constitutional guarantees for official language
minority groups if the premiers oppose such a move. Moreover, unlike the
former Liberal government, Clark added that his government would not be
publishing any proposals to change the constitution as an alternative to the
drive for sovereignty-association by the Quebec government.'2°

An opposing view is put forward by Ed Broadbent of the New
Democratic Party. He argues that, as a matter of justice, there should be en-
trenched in the new constitution a Charter of Rights which includes minori-
ty language rights. He rejects, however, the particular Liberal Charter of
Rights proposed in Bill C-60'*' ‘‘as ridden with loopholes’’. He thinks that
our judges are ‘‘too timorous to give credence to the stated seriousness of
the government’s intentions”’ in the Liberal Charter.'?? Even if a Charter of
Rights, including minority language rights is entrenched in the constitution,
Broadbent concludes that it is irrelevant to Quebecois nationalism since it
will do little ‘‘to lead in the future to the generation of feelings of unity
toward Canada by the Quebecois.’’!??

The only fully articulated position among the three parties on minority
language rights has been presented by the Liberals in Bill C-60, a federal bill
on the reform of various aspects of the constitution. Minority language
rights are guaranteed in sections 13-22 of the Charter of Rights and
Freedoms to be entrenched in the constitution.'** While ss.13-19 cover more
explicitly matters similar to those of s.133 of the B.N.A. Act, s.21 of the
charter deals with the language of instruction problem posed by 5.93(1) of
the B.N.A. Act. Under s.21(1) a parent (or a person standing in the place of
a parent) who is a Canadian citizen resident in the province, has the right to
have his or her children receive their schooling in French or in English,
where the number of children warrants it, if the parent’s language is the
primarily spoken language of the numerically smaller of the two groups.

The Bill’s language proposals satisfy the Liberals’ objective to ensure
throughout Canada equal respect for the French and English languages.
Unlike Broadbent, Trudeau has argued that the ‘‘geographic area of each
language community’’ contains ‘‘significant minorities of the other,”’ that
the existing ‘‘inadequacy of the language rights guaranteed by the Constitu-
tion . . . had jeopardized the progress of the French-speaking people of
Canada, led them to withdraw in spirit into Quebec, and added strength to
the separatist movement in that province,””'** Cairns attacks the Liberal
Charter’s guarantee of linguistic rights.'?® He argues that the linguistic guar-
antees minimize geography and stress the extent to which the major

120. The Globe and Mail, November 9, 1979, at 13,

121, Ss. 1322,

122. Ed Broadbent, Opening Statement 10 the Joint Senate-House of Commons Committee on the Constitution, (August 15,
1978) at 3 in Cairns, supra n.119, at 352.

123. Ed Broadbent, National Unity Hlusions Outlined, Speech to the Men’s Canadian Club of Vancouver (October 4, 1977)
at 2 in Cairns, supra, n.119, at 352.

124, See R.W. Kerr, “‘The Language Provisions of the Constitutional Amendment Bill 1978 (1979), 57 Can.B.Rev. 640,

125. P.E. Trudeau, A Time for Action: Toward the Renewal of the Canadian Federation (1978), at 9, 20 in Cairns, supra,
n.119, at 355.

126, Supra n.119.
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linguistic communities overlay provincial boundaries for specific political
reasons. The Charter was simply ‘‘the latest expression of the basic federal
strategy of the last 15 years to minimize differences between francophones
within and without Quebec, and thus resist the priority role as the defender
of French language sought by the government of Quebec.’’'?” Cairns’ point
is accurate. The Parti Quebecois has sought to maintain and promote its
priority role as the defender of French language by the Official Language
Act (Bill 101). This is the political reality. It pervades and penetrates Quebec
society. It puts into practice, moreover, the Conservative view that minority
language education is the province’s concern. If it remains the political
reality, then in some eyes it will ‘“de facto be an amendment to s.93 of the
British North America Act, i.e., of the Canadian constitution, even though
it is a simple provincial statute subject to amendment or repeal at any time
in the ordinary way,”’!?*

Quebec’s Official Language Act and Political Reality

The Official Language Act of the Quebec government, enacted August
26, 1977, is a broad linguistic blueprint for ensuring preeminence for French
as the language of business, government, and education in Quebec. As has
been mentioned, the language of government provisions challenged in
Blaikie were held unconstitutional by the Supreme Court of Canada.'* The
language of instruction provisions (ss.72-80), however, have not been
challenged although their counterparts in the previous Act were successfully
upheld.'*° They provide that all elementary and secondary school children
in the province must attend French-language schools. In derogation of this
rule, there are a number of exceptions:

s.73. [t]he following children, at the request of their father and mother, may receive
their instruction in English:
(a) a child whose father or mother received his or her elementary instruction in
English, in Quebec;
(b) a child whose father or mother, domiciled in Quebec on the date of the
coming into force of this Act, received his or her elementary instruction in
English outside Quebec;
(c) a child who, in his last year of school in Quebec before the coming into
force of this Act, was lawfully receiving his instruction in English, in a public
kindergarten class or in an elementary or secondary school;
(d) the younger brothers and sisters of a child described in paragraph (c).

Moreover, there are regulations promulgated pursuant to s.85 permitting

education in English of the children of several categories of temporary
residents of Quebec. Generally speaking, however, only the children of a

127. Id., at 355.

128. P. Meyer, “Human Rights Declarations and their Place in the History of Constitutional Law: A Quebec Perspective’”
(1973), 8 La Revue Juridique Themis 275, at 280. Cf. E. McWhinney, ‘“‘Social Revolution and Constitutional Revolu-
tion in Canada: Some Reflections on the Philosophy of Legal Change,” (1966), 12 McGill L.J. 479, at 480: ““The really
fundamental changes, in Western constitutional law experience, have tended to come, not by direct change through for-
mal amendment, or formal re-writing, but indirectly, or interstitially, through developing constitutional custom and
convention.’’

129. Supra n.23-26 and text.

130. Supra n.27-33 and text.
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parent who received his or her education in English are eligible under the
regulation.'®

In his study of language rights and Bill 101, Savren documented the
English minority’s reaction to the language of instruction provisions.!*? The
most open defiance of the legislation was a policy decision of the Quebec
Association of Protestant School Boards asking the board members *‘to ad-
mit the child of any parent who requests such admission to an English-
language school, whether or not Bill 101 permits the child’s education in
English,”** As a result, soon after the start of the 1977-78 school year the
Quebec government estimated that 2100 students on Montreal Island had il-
legally enrolled in English-language schools. Levesque called the situation
one of “‘civil disobedience that cannot be tolerated’’ and remarked that
‘‘eventually, measures will have to be taken to counter it,”’!*

It is clear that under the Trudeau formulation the Levesque provisions
could not stand. However, this is not necessarily the case under the present
constitutional arrangement and Levesque could arguably present a strong
position under 5.93(1) if he were challenged. Although the purpose of
$.93(1) is to protect the rights which diverse denominations had at the mo-
ment of union, this does not mean that the provinces may not make laws in
regard to these rights: ‘“It is possible that an interference with a legal right
or privilege may not in all cases imply that such right or privilege has been
prejudicially affected.’’'** The two views of what ‘‘prejudicially affected’’
means are found in the decisions of the Supreme Court of Canada'*¢ and
the Privy Council'*’ in the Barrett case. There the issue was whether the
Manitoba School law of 1890, abolishing the separate schools which had
been established in 1871, was constitutional and whether the Manitoba
government was prejudicially affecting the Roman Catholics by imposing a
tax for public schools which they opposed. In the Supreme Court of
Canada, the court, composed of three Protestants and two Roman
Catholics, unanimously held the Manitoba law unconstitutional. The issue,
as far as they were concerned, was not only whether 5,93(1) protects the
right in itself, but whether this right could be exercised in a practical way:
“‘the value of the right depends upon the practical use that can be made of
it. Whatever throws an obstacle in the way of that practical use prejudicially
affects the right . . . the degree of interference is immaterial.’’'** The Privy
Council, overturning the Supreme Court decision, held that it is only the
right itself which is protected. The ability to exercise that right in a practical

131.  Contrast Quebec’s new restrictions on parental rights in the education of their children with the observations in an early
study: B.F. Loughery, Parental Rights in American Educational Law: Their Bases and Implementation (1957). In her
chapter, ‘‘Parent-State Relationships in Canadian Education”, Loughery gives the following overview of Canadian
legislation involving parent-state relationships, at 186-87:

Iu the provinces that legally recognize the separate schools, this trend toward State monopoly is
somewhat reduced by provision for parental participation. Parents not only may choose the school they
desire their child to attend, but through delegation may select textbooks and teachers that conform to the
way of life in which they desire their children reared. Quebec is notable among those provinces for
legislative enactments that protect parental rights.

132. Supran.2i.

133. Id., at 562.

134.  Ibid. .

135. Ottawa Separate School Trustees v. City of Ottawa, (1917] A.C. 76, at 81 [emphasis added).

136. (1891), 19 S.C.R. 374.

137. Supran.4.

138. Supra n.136, at 422.
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way, which was central to the Supreme Court of Canada decision, was not
even addressed.

Even if the Privy Council view is rejected by a modern Supreme Court
of Canada in favour of the *‘practical use’’ approach of the earlier Supreme
Court, Levesque still has a persuasive argument. He could argue that the
fact that the parents of students seeking instruction in English would be re-
quired to follow a certain procedure in order to invoke s.73 (see s.80) before
their children could begin or continue their education in Quebec, would lit-
tle affect in any practical way the families in Quebec whose mother tongue
is English. Section 73, it could be maintained, in fact preserves the existing
status of English language instruction in the province and therefore in no
way prejudicially affects this right of the English-speaking minority. There
is, therefore, no obstacle in the way of the practical use of that right as there
was in the Barrett case. However, if the English-speaking minority cannot
provide evidence to prove that the withdrawal of their rights has prejudicial-
ly affected them, as is required by the Privy Council view in Barrett, it still
could be argued that in these circumstances such a withdrawal in itself
necessarily operates to their prejudice:

To give authority to withdraw a right or privilege under these conditions necessarily

operates to the prejudice of a class of persons affected by the withdrawal . . . It was

argued that no evidence on behalf of the appellant board had been called to prove

that the withdrawal of their rights, powers and privileges operated to their prejudice.

In the opinion of their Lordships, no such evidence was necessary.'**

Even if Levesque’s provision is struck down in regard to the English
and Protestant minority, the provision is still operative in another respect.
It will be readily noted that the education provision attempts to enlarge the
French-speaking school system, as well as prohibiting the attendance at
children of parents from other countries and from other provinces into the
French-speaking school system, as well as, prohibiting the attendance at
English-speaking schools of Francophones whose mother tongue is French,
Addressing the immigration population was the result of a concern which
Francophone demographers engendered among Francophones. They noted
two factors which threatened the French identity: (1) the declining birth rate
and (2) the influx of immigrants settling outside Quebec and in Quebec in
the English community. Forseeing a decline in the percentage of Fran-
cophones in Quebec demographer Jacques Henripin recommended that im-
migrants to Quebec integrate into the French community. !4

The provisions of the Official Language Act embodying this recom-
mendation are not certain to be constitutionally valid.'*' However, they have

139, Supra n.13S, at 82-83.

140. J. Henripin, “‘Quebec and the Demographic Dilemma’’ in Quebec Society and Politics (Thomson, ed. 1973) 155 from
Savren, supra n.21, at 544, Note that the Parti Quebecoxs is not the only one in favour of immigrant integration. A pro-
posal to guarantee loph and fr ion in their own language from coast to coast is winning
general acceptance by Quebec Liberals; however several riding associations want to restrict the guarantee to Canadian
citizens, which would mean that immigrants, even from English-speaking countries, would continue to be educated in
French: The Globe and Mail, February 14, 1980, at 10.

141. Though the Canadian Bill of Rights does not apply to provincial legislation, it is not certain that the discrimination
against immigrants can be tolerated constitutionally in view of the exclusive jurisdiction of the federal government over
‘‘Naturalization and Aliens’’ (5.92(25)) and its undoubted authority to define Canadian citizenship and the rights and
duties it entails by the Canadian Citizenship Act. On the other hand, s.95 establishes a concurrent federal and provin-
cial legislative power over ‘‘Immigration into the Province” with the stipulation that in the event of their being both
federal and provincial legislation in existence in the field, the provincial legislation shall apply only insofar as it is not
repugnant to the federal legislation.
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been enforced with some prejudice to the immigrants involved. Recently, a
Quebec Superior Court judge turned down an injunction application by a
Greek parent, who had been in Canada for 21 years, to have his child re-
admitted to an English-language school. Biron, J., stated that the court had
no jurisdiction over decisions by the Appeal Commission of the Department
of Education which had refused to admit the child to an English school
where he successfully passed his first year. The effect of the judgment, ac-
cording to the report, was to compel the nine-year-old child to enter a
French-language school at the kindergarten level.'*?

There is evidence that the reaction to the Official Language Act within
Quebec, which is 80% Francophone, is increasingly favourable. At the
adoption of the Act, a study by sociologist Marvin Goldfarb revealed that
56% of Quebec Francophones objected to it.'** However, a survey by the
Centre de recherche sur I’opinion publique at the same time, using a con-
siderably larger sample, found that 59% of Quebec Francophones sup-
ported the Act.'** In the summer of 1978, Goldfarb again surveyed the
Quebec Francophones to find that 30% had not heard of the Act, but of
those who had heard of it, 68% favoured it. His survey also revealed that
about 60% of the Quebec Francophones thought that the English were lear-
ning French ‘‘to continue economic domination’’ and 70% thought that the
French were learning English ‘‘to overcome economic domination,”’'4*

Such a trend supports the observation that ‘‘whichever party wins the
next election, there can be no retreat from the objectives of the Language
Charter. Whoever is premier will have no choice but to continue the fran-
cization of Quebec.’’!*¢ This is borne out too by the fact that the Official
Language Act is not the first attempt to limit the language of instruction in
public schools. The first bill ‘‘was introduced by the Union Nationale, the
second by the Liberals, and only the third by the Parti Quebecois.’”'*’

There is, therefore, a political reality in Canada and nowhere has this
been expressed more clearly than in the Pepin-Robarts Report.'** The
report notes and accepts what it views as ‘‘a growing linguistic territorial
concentration which is rendering Quebec increasingly French and the rest of
Canada, excluding New Brunswick, increasingly English.”’'** No doubt
Quebec’s Official Language Act is an important factor in this linguistic ter-
ritorial concentration.

The report makes another important point as well. Outside of the areas
which extend ‘‘from northeast New Brunswick, through Quebec, into adja-
cent parts of Ontario,’’ the trend to linguistic assimilation of the French-

142. The Toronto Sun, September 6, 1979,

143, Supran.21, at 559.

144, Ibid.

145. Moore, ‘‘Fact and Fantasy in the Unity Debate’’ (1979), 5 Can. Public Policy 206, at 214, n.3.
146. Id., at 214,

147.  Ibid.

148. Report of the Task Force on Canadian Unity, A Future Together: Observations and Recommendations (1979). Cf. La
Forest, ‘“Towards a New Canada: The Canadian Bar Association’s Report on the Constitution’* (1979), 57 Can.B.Rev.
493, at 499-502. .

149. A Future Together, supra n.148, a1 24, Eugene Forsey finds the Pepin-Robarts *‘concept of duality’’ unacceptable since

it ‘‘seems to mean leaving both minorities defenceless.” *“The ‘Third Option’”’ (1979), $7 Can.B.Rev. 472, at 483.
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speaking minorities is so strong as to be virtually irresistible.!*® In other
words, there is no Francophone community stretching from the Atlantic to
the Pacific which must be protected, as the Liberals would have us think.
The report casts doubt on the Liberal charter’s purpose that a ‘‘geographic
area of each language community’’ contains ‘‘significant minorities of the
other”’ that must be protected.'*' One commentator in fact has accused the
Trudeau government of deliberately disregarding data which does not sup-
port its approach.!s?

Therefore, Broadbent is closer to the political reality than Trudeau
when he says that a charter, including linguistic guarantees, will do little to
generate feelings of unity in Quebec toward Canada. This observation is
borne out by another Goldfarb survey in mid-1978. Of the Quebec Fran-
cophones interviewed, 79% of them said that their attitude toward in-
dependence for Quebec would not be affected if the rest of Canada became
fully bilingual. In addition, 69% said that separation would be an issue even
if a mutually accepted version of bilingualism were a reality in Canada and
the language issue was resolved to the satisfaction of both French and
English Canadians.'*?

While the Pepin-Robarts report recognizes the political reality of
linguistic dualism in our country, it is not pessimistic about a solution to our
problem. Among the recommendations in the report is the encouragement
to emulate the Swiss in our appreciation of diversity and to consider more
seriously the Swiss principle of linguistic territoriality. That principle has
been succinctly articulated by Kenneth McRae:

Though it rests on a network of custom and jurisprudence far more than on positive
law, the main principle underlying Swiss language rights is clear enough: it is ter-
ritoriality, or the right of any locality to preserve its linguistic heritage even in the
face of rapid social change that threatens linguistic stability. The incoming in-
dividual is expected to adjust to the language of the region, to deal with local
authorities in the local language, and to send his children to local schools.!**

In an earlier study, McRae writes that the Swiss solution ‘‘may be worthy of
reflection in other plurilingual countries where it is customary to take either
a fatalistic or a majoritarian attitude towards the pattern of language
usage.’’!** As a former research member of the Royal Commission on Bil-
ingualism and Biculturalism, McRae no doubt has Canada in mind. A more
recent supporter conceives the resolution of the language problem by a
restructured federation ‘‘on the Swiss pattern, with Quebec unilingual

150. A Future Together, supra n.149, at 46, 47, 51. Cf. Moore, supra n.145, at 220:
If the federalists really cared about the well-being of francophone minorities outside Quebec, they
would not be pressuring others to support the token bilingualism policies of the Trudeau government, It
is doubtful gain to francophones in North-Eastern Ontario to have the right to be educated in French at
public expense if the language of work remains English. So long as the language of work remains English
in these districts where francophones make up as much as seventy per cent of the population of some
ities, the fr ph student will be severely handicapped if he does not become completely
fluent in English. If being educated in French denies young francophones fluency in English, as it must if
French is the language in the home, their happiness is sacrificed on the altar of petty nationalism.
151. Supran.125.
152. Castonguay, ‘““Why Hide the Facts? The Federalist Approach to the Language Crisis in Canada’ (1979), 5§ Can. Public
Policy 4, at 6-7.
153. Supran.145, at 213, n.1.
154. K. McRae, ‘'The Constitutional Protection of Linguistic Rights in Bilingual and Multilingual States®’ in Human Rights,
Federalism, and Minorities (Gotlieb, ed. 1970) 211, at 217.
155. K. McRae, Switzerland: Example of Cultural Co-existence (1964 NO. 3) 577 as found in H. Marx, *‘Language Rights in
the Canadian Constitution,’” [1967] La Revue Juridique Thémis 239, at 240, n.6.
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French, New Brunswick divided into French, and English-speaking regions,
the other provinces unilingual English-speaking and the federal govern-
ment bilingual only in the national capital.’’!*¢ He adds that there is ‘‘con-
siderable evidence that the Swiss option also would be warmly welcomed by
a majority in the other provinces.’’'*” Whether or not the Swiss solution is
welcomed by a majority in the other provinces, it must be conceded that
given the political reality in Quebec, one of the necessary conditions for any
reconciliation of Quebec with the rest of Canada is that it be a unilingual
Quebec.

156. Supra n.145, at 206.
157. Id., at 218.






